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OUTLINE (IN AN ABSTRACT FORM) OF THE 
COURSE INTENDED AND IN PART DELIVERED 
BY THE AUTHOR. 



PART I 
DEFINITIONS. 



The proviiico of Jurispriidcnco determined. Lkct. I- VI. 

General Jurisprudence distinguished from particular. Lkct. XI 

Analyses of certain notions which por-\tido the science of Lkct. XII- 



law. 



XXYII. 



PART 11. 

LAW CONSIDER KD WITH REFERENCE TO ITS 
SOUJWnS AND TO THE MODES IN WHICH IT 
BEGINS AND ENDS. 

Written^ or promulgcd hiw; and V7ivrmeti, or unpromulj^ed ^5^ 

law. llV^ir- 

L'vw m.ido directly, or in the properly legislative manner; 
and law made judicially, or in the way of improper legislation, 
CodificutioD. 

Law, the occiisions of which, or the motives to the establish- 
ment of which, arc frequently mistaken or confounded for or 
vrith its sources : viz. 
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ABSTKACT OF OUTLINE. 

Jus moTibuM cotutitutum ; or law fashioned by judicial 
decision upon pre-c:(i!!iting custom : 

Jus prudent thus compositum ; or law f;i.slnonod by judicial 

* decision upon o|>iiiions and 2)racticc8 of private or uu- 
authorized lawyers : 

The natural law of modem writers upon jurispjudence, 
with the equivalent ywjf naturaUtJus gentium^ or jus 
naturals ft genthim, of the classical Koman jurists : 

Jus rccepium; or law fashioned by judicial decision upon 
law of a forcigTi and independent nation : 

Law fiinhionod by judicial decision upon positive inter- 
national morality. 

m 

Distinction of positive law into law and equity, or Jus civile 
mndjus pratorium. 

Modes in which law is abrogated, or in which it otherwise 



TART III. 

ULTV coxsidp:red avitii reference to its pur- 
poses AND TO THE SUBJECTS ABOUT WHICH 
IT IS CONVERSANT. 

Division of Law into Iaw of Things and L-iw of Persons. 
Principle or basis of t liat Division, and of the two depart- 
ments which result from it. 



•» 



LAU' OF TJJIXGS. 

Division of rights, and of duties (relative and absolute) into 
primary and sanctioning. 

I>rinciple or basis of that diviiion, and of the two dcpart- 
menU which result from it. 



ABSTRACT OF OLTUNl::. XIU 

Princii^lc or basis of many of the subHlfpartments intovhich 
those two dcpiirtincnts immctliritcly sever: namely, The dis- 
tinction of rights <ind of rclutivo duties, into rights in rem "with 
their answcrin;ij oJJIces^ ,ind riglits in personam "vrith their an- 
swering ohligatious. 

^luthod or order wliercin the matter of the Law of Things is 
intended to be treated. 

Preliminary remarks on things and }»ersons, as subjects of 
riglits and duties; on acts and forbcanmccs, as objects of rights 
and duties: and on facts or events, iw causes of rights and 
duties, or as oxlingui.shing rights and duties. 

rrlmanj Bights^ xdih primary relative Duties, 

Kightii in rem as existing jKr sc, or as not combined with TLvii^iic 
rights in personam* 

1 eights i)i per.-'Oiiam as existing prr 5f, or as not combined 
"with rights in rem. 

Such of the comhinations of rights in rem and rights t» 
pcr&onam as are particular and comparatively simple. 

Such 7nt/i'fr5i//>5 of rights and duties (or such complex ag- 
gregates of lights and duties) as arific by universal succession. 

Sanctioning Uights^ with sanctioning Duties 
{relative and ahsolute). 

Delicts distinguished into civil injuries and crimes : or rights » 

and duties which are ciTects of civil delicts, distinguished from 
duties, and other consequences, which are elVccts of criminal. 

Kights and duti^js arising from civil injuries. 

Duties and otiier consequences, arising from crimes. 
[Interjwlated description ofj^rimary absolute duties.] 



LAW OF PERSONS, 

Distribution of status or conditions under certain principal 
and subordinate classes. 



• The lectures break o(T while developing this sub-department. 
The remainder of the outline was never filled up. 



XIV ABSTRACT OF OUTLINE. 

Division of law into public and private, 

Heriew of prirato conditions. 

SaTiew of political conditions. 

The 9tatiii or condition (improperly so called) of the 

monarch or sovereign namber. 
Division of the law which regards political conditions, 

into constitutional and administrative, 
Boondary which severs political from private conditions. 

HaTiew of anomalous or TniscoUanoous conditions. 

The respective arrangements of those sets of rights and 
duties which respectively compose or constitute the 
levcral status or conditions. 
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PART I.—DKFIXITIOXS. \yC 



Skctiox I. — The Pkovinck of Jukispuudence Determined 



Tairodwllon. 

THE matter of Jurisprudence is Positive Law; law 
strictly so called, law set by political superiors to 
political inferiors. 

To determine the province of Jurisprudence it will 
be necessary to distinguish positive law from various 
objects related to it by resemblance or analogy. 

Laws in the literal or proper sense are rules laid 
down for an intelligent being by an intelligent being 
having authority over him, and in this sense the term 
Law comprises : — 

A. Laws set by God to men, and 

B. Laws set by men to men. 

A. To this class of laws, or a portion of it, the term 
Natural Law has been applied ; but as this phrase is 
ambiguous and misleading, it is better to reject it alto- 

B 
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getber and designate these laws, considered collcctivelj, as 
the Law of God. 

B. Laws set by mei^ to men, or Human Law. 

Of these : 1. Some are CAtablishod by political supe- 
riors acting as such. These receive the name of 
Positive Law, and are the proper subject matter of 
jnrispmdcnce. 

2. Some are set by men not political superiors, . or 
not acting as such. 

[Qosclj analogouj to this second cLiss aro a sot of objects impro- 
perly termod I^'ws, being rules set and enforced moroly \ty the 
' opinion of an indetemiinato body of men, e.^. ' the law of lionour.' 
' the laws of fashion.' Boles of this tipecies constitute much of 
what is called International Law.] 

To these human laws of the second class {i.e. those set 
by men not political superiors, or not acting as such^, 
together with the set of objects by close analogy called 
Maw,' is applied the general term of 'Positive Morality.* 
The word * morality ' severs them from Positive Law, 
and the word * positive* mavka their distinction from 
Morality conceived of as conforming to tho Laws of 
God. 

Objects metaphorically termed laws. 
Besides the above-mentioned classes there are 
objects to which the terra Law can only rightly be 
applied in a metaphorical sense, such as *//<e laws of 
gravitation^* * the latcs of disease* 

The following Table shows the relations between the 
xasious classes of Laws : — 

> B CD 

T^ ^ of Ood. Human Laws. Objects by a doso Law?, 

I analog}' called Laws, fip^irativcly 

I j so called. 

J>OdTrTX Law. Liws set by men, 

not a« p>oliticul 
superiors. 



Positive Morality. 
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Laws may therefore bo divided into the four follow- 
ing classes : — 

1 . The Laws of God. 

2. Positive Laws, simply and properly so called. 

3. Positive Morality. 

4. Laws metaphorically or figuratively so called. 

Positive Laws arc therefore related — 

1. Ky Avay of resemblance to the laws of God. 

2. l^y way of resemblance to that portion of Positive 
Morality which consists of Laws properly so called. 

3. By way of strong analogy to that portion of 
Positive Morality which consists of Laws set by 
opinion. 

4. Py way of slender analogy to Laws figuratively 
so called. 

The purpose of tiie first part of the work is to 
determine the province of jurisprudence, or to distin- 
f^uish Positive Law from the objects to which it is 
in various ways related. 

The method by which this purpose will be cfiected 
is as follows : — 

1. To determine the essentials of a Law properly 
so called. 

2. To determine the respective characters of the 
four classes into which Laws (proper and otherwise) 
may be divided, distinguishing each class from the 
others. 

It will be convenient to treat these classes in the 
following order: — 

A. — The Laws of God. 

B. — Positive Morality. ; 

C. — Laws figuratively so called. 

D.— Positive Law. 

u2 
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LECTURE I. 



The Essentials of a Law properly so called. 

Laws pbopeb abe a species of command.— A 
command is an expression of desire enforced by a 
sanction. Whenever a command is signified, a duty 
is imposed. The sanction is tho evil that will pro- 
bably be incnrred if the command be disobeyed. Some 
sanctions are termed punishments. 

[Faley*! view liys too much btress upon tho violence of tho 
motiro to compliance. Where there is tho smallest chance of incur- 
ring the smallest evil the expression of a wish amounts to a 
command and imposes a dntj.] 

[Locke and Bentham, by straining tho use of the word, apply tho 
term 'sanction' to conditional good as well as conditional evil, to 
reward as well as ponishment. ] 

The ideas then comprehended by tho term * command ' 



1. A wish or desire conceived by one rational being, 
that another rational being shall do or forbear. 

2. An evil to proceed from the former and to bo in- 
cnrred by the latter in case of nou-complianco with 
the wish. 

3. An expression of the wish by words or other 
signs. 

Command, duty, and sanction arc thus seen to be 
inseparably connected terms : if wo speak directly of tho 
expression of the wish wo employ the term command. 
If of the liability or obnoxiousness to evil, duty or 
obligation. 

If of the evil itself, the term sanction. 



ES^iENTIALS OF A LAW. 6 

E:\cli of tlicse throe terms, command, obligation, and 
sanction, signifies the same notion, but each denotes a 
difltrent part of that notion and connotes the residue. 

Commands are of two classes — 

1. General, obliging to acts or forbearances of a class. 
To this class tlic term Law is applied. 

2. Particular, obliging to acts or forbearances deter- 
mined specifically. 

[This (li.stinclion, liowcver, docs not accurately hqiiaro with es- 
!aMislie«l forms of sjtccch ; for iiiistanoc, a {Kirt ioular command i.vt>xicd 
in the form of an Act of Parliain.^nt uould probably bo callo<l 
a ImWv (iu account of its form. It is therefore hard to draw a 
distinci lino between Law and occasjional commaudii.] 

[Blackstone's distinction is ji.s follows: — 

1. A law oljliges ^t-nerally members of a giren class. 

2. A particular command obliges persons indivithially. 

J'uL IIlackstoiie'.-> dofuilti«)n of Law would include objects which nro 
not I«iw — r.y. a cununand by the .Sovereign (hat all corn actually 
>liij.i«(d for exportation bo sl«>j>pfd and detainetl. 

So also his <leIinUion of Particular Command would incluvl-? 
objects properly called Liiws or Kules.] 

Commands (including Laws) are .said to proceed from 
superiors and to bind inferiors ; the superiority implied 
in the term Command is the power of enforcing com- 
pliance with a wish by inflicting an evil in cxmc of non- 
compliance. 

Besides Laws properly so called, the subject matter 
of Jurisprudence properly includes objects improperly 
termed Laws (inasmuch as they are not commands) : 
these are — 

1. Laws explaining Positive Law. 

2. Laws repealing Laws. 

3. Imperfect Laws, or Laws of imperfect obligation 
(in tlie sense used by the Roman Jurists). 

There are also certain Laws (properly so called) which 
may not seem to be commands, but which aro really 
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imperative, and as such form part of the subject matter 
of Jurisprudencd. These are — 

1. Laws whicli appai'ently create rights merely. 
But every law really conferring a right expressly 
or tacitly imposes a relative dnty. 

2. Cnstomary Laws — 

According to the German view, they exist as Positive 
Law by the spontaneous adoption of the governed, and 
not by position or establishment on the part of political 
superiors. 

According to another view, customary or judge made 
Law is purely the creature of the judges by whom it is 
immediately established. 

The answer to both these arguments is that the rules of 
so-called Customary Law exist as Positive Morality by 
their spontaneous adoption by the governed, but as posi- 
tive law when they are adopted as such by the courts 
of justice, or promulged in the statutes of the State. 



LECTURE IL 

TH£ Ceaiiactess of the fous diffeeent classes 

OF Laws. 
A. The Laws of God. 

A. The Laws of God arc laws or rules properly 
so called, they impose religious duties, :irc protected by 
religious sanctions, and their violations arc termed 

sins. 

Of the Divine Laws some arc revealed, some un- 
rcvealed; the latter generally receiviTig the name of 
• natural law ' or * law of nature.' 

The revealed laws of God are express commands. 

The question arises, how shall we know the un. 
revealed Laws of Ood ? What is the index to them ? 



DIVINE LAW. 7 

There are two principal theories which attempt to 
resolve this question. 

1. The hypothesis OB theoi^t of a mobal sense. 
Briefly stated^ it is this. Some actions all mankind 

approvi, others all men disapprove, and these senti- 
ments arise naturally, spontaneously and generally. 

These sentiments being universal are held to be signs 
of Divine approval or disapproval, and from these signs 
the rectitude or privity of actions is inferred. 

Tliese sentrmcnts have been referred to a faculty 
called the * moral sense * : the expression * common 
sense * has also been adopted to express th|r hypothesis 
in quL'.uon. 

2. The theory of Utility. 

Briefly stated. 

God designs the happiness of all sentient creatures ; 
some human actions forward that purpose, their ten- 
dencies are beneficent or useful. Other human 
actions are adverse to that purpose, their tendencies 
being mischievous and pernicious. The former class 
God has enjoined as promoting His purpose ; the latter 
as being adverse to it, He has forbidden. If we know 
the tendencies of our actions, we know which He 
orders and which He forbids. 

By tendency of an action wc arc to understand the 
7rJwle of lis tGndcncijy i.e. the sum of its probable conse- 
quences, remote and collateral as well as direct, in so 
fur as iliey may influence the general happiness. 

In collecting this tendency wa must look at the class 
of .actions to which the particular action belongs. 

Rramjile. — A mischiurous act, such .as a small tlioft of bread by a 
Blarvin^ man, may appear harmless. But if thetls wore j^eLcral the 
ovils would ho incalculable. 

If, then, tlio tendencies of classes of actions be the 
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index to tbe will of God, it follows that most of his 
oommaiids arc general or nnivcrsal, enjoining or pro- 
hibiting classes of acts. 

It does not follow from the tlicory of ntility that cvcnj 
nsefiil action is the object of a Divine injunction, and every 
pemicions action the result of a Divine prohibition, for 
there are natural motives which impel us to some useful acts, 
and hold us in forbearance in regard to others, witliout any 
necessity for the intervention of the Lawgiver. Assuming 
the theory above stated, we are in a position to consider a 
carrent and specious objection to the theory of Utility. 

Tho Objection stated. 
Pleasure and pain (or good and evil) arc inseparably 
connected, and follow every act and forbearance ; if wc 
shape our conduct to the principle of utility wc should by 
deliberating on the good or evil resulting from the contem- 
plated action, either lengthen our deliberations beyond 
due limits, which would be equivalent to forbeai-ance 
or omission of tho contemplated act, or wc should decide 
hastily and, therefore, incorrectly. And thus, by seeking 
to adjust onr conduct to the principle of utility, we should 
"work mischief — in other words, tho objection is * that 
utility is a dangerous principle of conduct.* 

The following is the first answer to the objection. 
If ntility be onr only index to the tacit commands of 
the Deity, we must make the best we can of it. In the 
absence of a moral sense, which would teach man the 
daties imposed on him by the Deity, we must learn 
om duties from the tendencies of actions, or remain at 
onr peril in ignorance of those duties. 

The second answer is this: — 

It i^ assumed by tho objectors that every act will bo 

VTeccdcfi by a calculation of its consequences ; if so, tho 

T>rincip^^ of utility would be a dangerous guide. Onr con- 

dact "vrould conform to rules inferred from the tendencies 
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of actions, and not by a direct resort to the principle of 
utility. The rules would bo fashioned on utility, our con- 
duct on our rulos. The whole tendency of an act can only 
bo measured 1 y supposing that acts of the kind are largely, 
])ractised. According as these classes of acts arc conducive 
to the general happiness or otherwise, so it must bo inferred 
that i]\cy are respectively enjoined or forbidden by tbe 
Deity by general rules. To these rules, chieily existing in 
the form of maxims, our conduct would conform if adjusted 
to utility. 

Inseparably connected with ihcso rules are moral senti- 
ments. A sentiment of approl)ation or di.sapprobation is 
intimately associated with the thought of acts enjoined or 
forbidden by the Deity ; and it is by these sentiments 
immediately, and by calculation remotely, that human con- 
duet is adjusted to utility. 

In anomalous and excepted cases (of compai-ativcly 
rare occurrence) our conduct would be fashioned directly 
on the principle of general utilit}', or guided by a conjec- 
ture and comparison of specific or particular con.scquences. 

For exumjilo, it is ji <rfneral inference fronn the principle of 
utility, that Cu)d comman»is oucciicnco to ost.ablislicd government. 
Till) members of a political society wlio eonsiilcr if resistance will 
probai'ly attain the substitution of a good government for a bad 
one, rnu^t tlisnii>s tlie rule and calculate specilio consequences. 

Even in anomalous cases utility furnishes an intelligible 
test and a likelihood of a just solution. These anomalous 
cases are few ; in great majority of cases general happiness 
requires that rules shall be observed and sentiments asso- 
ciated with rules promptly obeyed. 
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LECTURE III. 

. A second objection to the theory of Utility stated. If 
the Divine Laws must be gathered from the tendencies 
of action, how can the mles aciuallt obtaikino among 
XAHKIKD accord completely and correctly with the Laws 
established by the Deity ? 

For (1) hnman actions- are iufinitely various, and 
their cfifects infinitely diversified, bo that the task of 
collecting their tendencies is beyond human power. 

And (2) if ntility be the proximate test of positive 
Law and Morality, tho defects of popular or vulgar 
ethics will hardly admit of a remedy ; for if ethical 
truth be matter of science, tho ethical maxims which 
poTcm the sentiments of tho majority must bo taken 
ivithont examination from human authority. 

The answer to this second objection to the theory of 
Utility. 

Pirstly. The diffusion of ethical science among the 
great bulk of mankind will gradually remove the obstacles 
y/rhich retard its advancement. 

Secondly. Though the many must trust to authority 
for a number of subordinate truths, they are conipctcnt 
to examine the elements which are the ground-work of 
ethics, and to infer the more momentous of the deriva- 
tive practical consequences. 

XJlirdly. By the advance of the science of ethics, and 

l^y the gradual removal of obscurity and uncertainties, 

those who cannot examine the science extensively for 

±}2€^tnse\ycs will find a valid authority in the general 

^^li^eDaciit of impartial inquirers. 
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LECTURE IV. 

Enrtbcr, admitting tliu imperfection of Utility as the 
index to the Uivino pleasure, yet there is no necessary 
inference tliat Utility is not tlio index. 

[l.iivr and ^lonilit}' fashioned ly man must mcrs&irily bo defect ivo 
aii'l erroneous, and iLc most pcrfcc't system of Ethics which tho wit of 
man could conceive must bo a partial aiid inaccurate copy of thoDivIno 

ori;,Mnal.] 

L'nr tlic whole objection is based on the alleged in- 
consisteney of evil with the perfect wisdom and good- 
ness of good. But owing to causes beyond human 
knowledge, all the works of God which arc open to our 
(dKscrvalion are alloyed with imperfection. 

Laws or cc)inmands, like medicines, suppose tho cxisU 
r)(cc of evils which thfij arc Jcfi'jhed to rciiicJy, Analogy 
(as IJutler has shown) would lead us to expect the im- 
perfection on which the objection is founded. Some- 
thing of the imperfection which runs through the frame 
of the universe would probably be found in a revelation 
emanating from the Author of tho universe. 

The Hypothesis of a liloral Sense. 

If we reject Utility as tlie index to God's commands 
we must assent to the theoiy which supposes a moral sense. 

The hypothesis of a moral sense, which is variously 
signified by the various but equivalent expressions, such as 
*//ic' Cu'oiinon sense ofmaukiiul^* *it 'Amoral instinclj* ^the innale 
pruclical yrinciplcs^* involves two assumptions : — 

L That we are gifted with moral sentiments which 
aie ultimate or inscrutable facts. 

2. That these sentiments are signs of the Divine 
will, approving or disapproving the actions whicli 
excite them. 
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The 6rst of tliese two assumptions implies positively 
that the conceptions entertained bj human beings of 
certain human actions are generally accompanied by 
certain sentiments of approbation or disapprobation, 
and negatively, that these sentiments arc not the result 
of reflection on the tendencies of actions, nor of educa- 
tion, >ior of any antecedents within the reach of our 
inspection. In other words, the sentiments in question 
arc said to be instinctive, or * moral insiindsJ 
The second assumption implies that tho inscrutable 
feelings styled the moral sense arise directly with tho 
thoughts of their appropriate objects, so that the under- 
fcfatuling is never at fault though the will may 1x5 frail. 
Here arises the question, if we were really gifted with 
ftpontaneous sentiments of this sort, would it bo possible 
seriously to question the fact of their existence. 

There are two current arguments in favour of the 
hypothesis of a moral sense : — 

(1.) That the judgments which we pass internally 
upon the rectitude or pravity of actions are immediate 
mnd involuntary. 

The answer is — 

1. The judgments which we do pass upon actions 
arc genei'ally hesitating and slow ; 

2. Granting that they were invariably direct ar.d 
inevitable, this will not prove that they arc instinctive. 
Sentiments begotten in the way of association are not 
less. prompt and involuntary than feelings which aro 
instinctive and inscrutable ; 

and — 

3. Our moral sentiments would be prompt and inevit- 
able, although they arose from a perception of Utility 
or by reference to human authority ; not at first, 
perLa])S, bat in time the sentiment would be inune- 
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diatcly excited by the thought of the corresponding 
action. 

The second current argument in favour of the hypo- 
thesis of a moral sense is — 

(2). That the moral sentiments of all men are pre- 
cisely alike. 

It is argued thus : * 0})inious which result from ohserva* 
lion and iinhtclion arc not held hy all vianhind. But judtj^ 
07unt6 as to the itravity or rectitude of actions are precisely 
alike with all men. 

" Therrjorc our moral sentitncuts are instinctive/ 

The answer is — 

Asisuniiug that the uioral sentiments of all men wei-e 
precisely alike, this does not prove that they are t/*- 
stinriice. 

The fact seems to bo that with regard to actions of a 

few classes of actions the moral sentiments of most 

(though not all) men hnve been alike, with regard to 

others these sentiments have dilTercd with great variety 

of degree. 

The Intermediate^and Compound Hypothesis. 

According to an intermediate hypothesis compounded of 
the theory of Utility and the hypothesis of a Moral Sense, 
the moral sense is our guide to some of the Divine com- 
mands, but the principle of Utility to OTHERS. 

It is supported by the facts that, — 

(a) Willi regard to actions of a few classes the moral 
scntiuionts of most men have been alike. 

With regard to those classes ot* actions there is some 

show of reason for the supposition of a moral sense. 

(p) With regard to actions of other classes the moral 
sentiments of men havo diti'ercd with every shade of dis- 
agreement. 
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In respect to these classes the supposition of a moral 
sense seems to be excluded. 

Objection — 

With regard to no single class of actions could it bo 
shown that the opinions of all men have agreed. 

And it is also clear that every objection against the 
simple pure hyixithesis maybe urged ^vith slight adapta- 
tions against the mixed. 

Practical importance of the above discussion. 

By modem jurists Law is divided into 

Law natural and Law positive ; 

which division exactly accords with that of the Roman 

jnrists into ' Jus Gentium ' and ' Jus Civile,* 

Crimei follow a like diribion — by modern jurists into ' mala in 
3€* and *puUa quia jtrohihita^ according to the claiiical writers iuto 
criaes *juria gentium* and *jure civili* 

On the assumption cither of the theory of utility or 
that of a moral sense, the above distinctions are senseless ; 
but if the mixed hypothesis he true^ human positive rules 
fall into two natural divisions. 

1. Positive rules which obtain with all men : to wbich 
the moral sense is the guide. 

2. Positive rules which do not obtain universally : to 
which therefore the principle of utility must be the guide, 
in default of tliat of the moml sense. 

Kefutation of two current misconceptions of the theory 

of Utility. 

The first cn*or consists in confusing the lilOTiVEs which 
ought to determine our conduct with the Proxiliatx: 
MZASUBZ OR Test to which our conduct should conform. 

For utility is not the source or .s|>ni:^' of our lii_;';.< i 
obligations, but the guide to il.o source uf :}iu..o (/i»l:- 
gaiions. It is the ii^dcx to iLc measure or test to \\ Liili 
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our conduct slioulcl conform, tho Divine commands being 
tlie ultimiito test. 

So, tlioiif^h tlie general f^ood aa doterniincd by tho 
pririelplo of utility is the ])roxinuito measure or test, 
it is not necessarily the motive or inducement which 
determines our conduct. 

The ju-Inciplc of utility docs not demand lliat wc shall 
always intend tho general good, but that -svc shall never 
pui'sue our own peculiar good in a way inconsistent with 
that paramount object. 

The foregoing misconcej.tion is dnc partly to the con- 
fusion caused by tho use of iho terms * good and had 
mofircs]* for, properly speaking, no motive is either 
good or bad, and every motive may lead to good or bad 
actions, though some (as, for example, benevolence and 
religion) are pre-eminently likely to lead to good, and 
others to bud. 

The total result is that — 

1. General utility considered as tho measure or test 
difters from general utility considered as a motive or 
iD.ducement. 

2. Our conduct, if truly adjusted to tho principle of 
utility, would conform to rules fashioned on that prin- 
ciple, or be fixshioned on sentiments founded on those 
rules. 

But even then general utility would not, in most cases, 
be our motive or inducement to action or forbearance. 

The second misconception stated. 

The second error consists in confounding the theory 
of general utility with that theory or h3rpothesis con- 
cerning the origin of benevolence called the selfish 
system. 

The error is twofold. 1. In mistahiiig and distorttng 
tho hypothesis concerning tho origin of benevolence, 
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albd the mlfisk iyitem^ and, 2, tn agsumin^ that this ia 
A iMceMary wgredietU in the iheonj tif ntiUhj. 

AoQordiDg to the first Tiow, the ozistonco of bcnovo- 
lenoe and STinpathy is directly traceable to a 8clf-re«. 
gardiag or lelfiah inoti7e» and according to the second, 
amiming that general ntiHtj is the proximate test of 
oondncti it ia supposed that all the motives which deter- 
mine our conduct are self-regardiog. 

This theory of motives seems laadcqoate ; for mere 
regard for self wonld hardly perform the office of gene- 
ral benevdenoe. And further, without benevolence of 
sympathy as an inducement^ the motives impelling us 
to promote the general good would be more defective 
thui they are. In any case it is clear that benevolence 
iaona cdE the motives which determine our actions, 
thoni^ it is the principle of utility which is the 
or tert of conduct 
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We now resume the consideration of the four classes 
into which laws proper or otherwise may be di\"idcd, 
distinguishing each class from the others. 

It will be remembered (see p. 3) that the various 
classes were to be treated in the following order : 

A« The Laws of Ood. 

B. Positive Morality. 

C. Laws figuratively so called. 

D. Positive Laws, the appropriate subject 

matter of Jurisprudence. 

The law of God has been treated of in the last throe 
lectures : we now come to the second division, Positive 
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Morality. A\'u piwecil id csiiininc tlio distinguishing; 
m;irk-s of (1) tliosu moral ntlcs which mil laws pro- 
perly so called. 

(•1.) OF those jiosiiivc moiiil rules which nre 
<-:illuii iiiwH by iiii analogical extension of thp ton.i, 
.inil (;}) of tho Imvs wiiicli ni-o so styled by metaphor, 
liiit Ix-fiiro doing so, wo must tsplaiu cenaio tcriua 

Tht: iLTUi Law is applied to — 

1. Laws, properly so called. i.e. to objects which 
have ;ill ilie csscniials of an impemtivo law or iiilc, and 
Fire siiid to resemble. 

2. Laws, improperly so called, i.c. to objects which 
are wanting iu home of ilie essentials, but to which tho 
term is oitciidcd cither by — 

(n) Analogy, or by 
(,)) Metaphor. 

Kx|>laiiniion of tho torms Besemblance, Analogy, 
ami Metaphor. 

Kesemblance in the wider sense includes every degree 
of likouesM Iwtween objects. In tho language of Lojric, 
objt'-cl.s ^^■h:cb b;ivc all the qualities composing the 
essence of the class Resemble. 

Analogy, in tho cingiiiul and ]iroper sense of tho word, 
expresses iho relation between two objects when one 
has sonic and the other all the properties of a class 
referred to : but in common parlance it miirka the 
re.-emblanoc between iiatui-al objects which do not 
bulonf; to Iho snmo Kpeeics (or narrow division), 
but wliieh do belong to tho same •jcniii (or larger 
division). 

Metaphor is tho trajisference, on the grounds of ana- 
logy, real or supposed, of a term from its primitive 
signification to objects to which it is applied in a 
secondary sec so. 
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We now see that wc can clearly distinguish Laws 
(improperly so called) into thoso so styled by Analogy 
and those so styled by Metaphor. 

Laws proper (%vith such improper laws as are closely 
analogous to the proper) can bo distributed under throe 
heads : — 

1. The Laws of God. 
9 q 2. Positive Laws. 

3. (a) Laws set by men to men, but not in 
pursuance of legal rights nor as 
political superiors. . - 

(/3) Laws which are merely opinions [ f 
held by men with regard to human 
conduct. 







It thus appears that there aro two classes of human 
Laws : — 

^ r 1. Laws (properly so called) set by men as 
^ \ political superiors, or in pursuance of legal rights. 

r 2. Laws (properly so called) set by men to 
^ I men, but not in pursuance of legal rights nor as 
TS " political superiors ; and 
£ Laws (improperly so called) which are merely 

^ opinions held by men. 

To the first of these classes the name Law is a]>plied, 
to the second Morality. To distinj^nish both from the 
Law of God we apply the term Positive, meaning that 
these Laws exist by human position. 

The science of Jurisprudence is concerned with 
positive Laws — Laws as they are. 

[There is Dosoiencotli.it tre.its positive Xurality in tlio same way 
A» jurii*pnidenco treats positive Law. 

Xb« i»cieDOo of KUiics, or Deontology, aficcts to expound Law and 
MotmI* bb they ought to be.] 
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B. Positive Morality. 

"We now proceed to analyse Positive Morality. 

From tlio previous definition of a law it follows that 

Laws of God have been shown to be Laws properly 

so called. 

Positive Laws (or laws strictly so called) are either 
si't by sujn-emo political superiors, by subordinate ix)li- 
tical superiors, i)r by subjects in i)ursuance of legal rights. 
They therefore How from a determinate source, and are 
laws ])roi)erly so called. 

Positive Moral rules wliich arc laws properly so 
called, iuasmuch as they are not set by men as poUtictil 
superiors, nor by private persons in })ursuancc of legal 
rights, and tlms are not commands, direct or otherwise, 
of the sovereign, are not j/os/Zu-c laws, though being im- J 
perative and proceeding from determinate individuals, j 
they arc laws proj)erly so called. ' 

It will appear from the above distinctions and tho 
following tabular statement, that positive moral iniles 
which aro laws properly so called are of three kinds : — 

1. Those wh.icli are set by men living in a state 
of nature. 

2. Those set by sovereigns, but not by sovereigns 
as political superiors. 

3. Those set by subjects as private persons, not 
in pursuance of legal rights. 
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Laws properly so called. 
I 



Rome eiitablhtlied by men net 
subjects, or not in a Htnte of 
sabjcctioQ to a sovorei^^u. 

I 



iconic cstalilislicvi 
by subjocus. 



I 
Thffo cstabli.sb'd 

bj iiiea in a sUite of 

nature. 

(I) 

(Pea. korality ) 



I 



TI10.S1! set by «ovcrtii<;n. 
but net in caiwicity of 
political bUjH'rior. 

(PoB. Morality.) 



By subjects as 
0ubK>rdinato poIiticiU 
cuperiors. 

(Pot. Lav.) 



.1 
T$y subjects .'IS 

private i»ersuu8. 



I 



Not cstablisbod l»y Those sot in pursuance 

tOTcrci^i authority. of b«;j:al ri;ibis ivsi<lin^ 
(.1) in tin* sul'jcct autliwrs. 

(Pos. Morality.) (Foi.Law.) 

Positive moral rules, wliicli aro laws improperly so 
oa.liedy aro laws set or imposed by public opinion : thoy are 
set hy an indeterminate body or uncertain ap^jj^regato 
of persons, who do not cominand, cither expressly or 
tacitly. 

Grounds of Analogy between Law and Morality. 

Positive moral rules, which aro laws innpropevly so 
called, are closely analogonsto laws pivpoHy ko aillcd ; for — 

1. There is in each case a body which wishes that con- 
duct of a certain kind shall bo forlxu-nc or pursued : in 
the caae of a Law this is a determinate — in the case of a 
moral mlo— an indeterminate l>ody. 

2. The obnoxionsness to evil on the part of the person 
oblig'ed is the same in l>oth cases. 
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3. The effect on the person obliged is similar in both 
cases. 

4. The conduct of the person obliged has a similar 
Iciulcncy to uuitbrinity iii both cases. 



The distinction between determinate and indeter- 
minate bodies of persons as authors of Laws. 

Determinate bodies arc of two kiiuls — 

I. ]]ither tlioy coiisist of persons determined speci- 
fically, ('.</. of tlio ])er.sons A, li, C, &c., each detenu inod 
I)}' liis spoeitic di'Scri])tioii. 

*J. Or of persons ilcteriniiicd generically, i.e. of persons 
bi'lonL^inu^ to the determinate body, by reason of their 
answer! UL^ to a j^iven generic description. 

/.'.»•</ //.y/zVy. — 'rh«» tr.'uliiii:: finn of A, J>, aiul C is an instance of tho 
Iir.-t l'i;l^^. Tlu' J>riti>li l\LrHarurMi — c<»iK'<i.'*tinR of tho Queen or 
l\\uiz. i.r wh.A'Vcr may fill that p«».*;ition, IVcrs and ropresent.-ilives 
(«f lh»' C'ttiiiiuuus, mIjo are eiitiiletl to sit aial vi>lo bv reason of 
ans^v.•l•lll;^ to those jron»n'ic ile.^i-^iiations — in hd example of llu> 
Mv<iii«l ola>>s. 

In indeterminate bodies, all the persons who compose 
it are not deterniiiu'vl antl assignable. Not e^'cry person is 
capable of bein^f indicated. An indeterminato body consists 
of sonio of the persons who belong to atiothcr and larger 
aggregate, bat. of howinaiuj of those persons, and tchich in 
]>arti('.ular, is not and cannot bo known completely. 

An indeterminate body may either consist of an un- 
certjiin jiortion of a certain body or class, or an uncertain 
portion of an uncertain body or class. 

For r.wiiiijiit-. — A law Kit i»y the p-neral opinion of a club is 
on.; hthi hy an uiiceriain j'ortioii of a certain or delenninate bo<ly. 

A law set l»y tiic ^oa*^ral opinioa of gtntUmcn is one set by an 
indv'terniiaato portion of an uncertain or inditerniinato Ixxly. 

A determinate body of pei'sons is capable of corporate con- I 
duct, whether it consists of persons determined or dcliucd by J 
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I a fpeeifio or gencrio character, Binco eroiy person who 
belongs to it cui be detfrmincd and indicated. 

An indotmiiinato body is incapable of corporate con- 
dnct^ as the sereral persons of whom it consists cannot bo 
known and indtcatod completelj and correctly. 

To rosnmo : we have seen that laws properly so culled, 
tojcetlier with such improper laws as are closely analogons 
to the proper, are of throe capital classes : 

1. The law of God. 

2. PotitiTe law. 

3b Podtive Korality. Ck>ns]sting of— 

(a) Positive moral mles which are express or 
tacit commands, and are therefore laws pro- 
perly so called. 
(fi) Those laws (improperly so called) which are 
sot by opinion. 
The sanctions and datics imposed by the Law of God 
nay be termed religions. Those of positive law— legal 
or pdlitisaL Those of positive morality— moral. 

Tlie three main classes of law above niontionod some- 
times eoinctJe, 

As when acts enjoined or forbidden by a law of 
one class are also enjoined or forbidden by those of thu 
others rcsi)ectively. 

Example. — Tbnii murder ih fi>rl»i(KIon by povitive law, by 
po^itire murality, and by tho law of God. 

They sometimes do wo/ coiucUhi — 

As when acts enjoined or forbidden by a liiw of tho 
one clnsA are not enjoined or not forbidden by any law 
of one of the other classes. 

Ksttniplr. — Sin U}:;: I in 2: W f« rl i»Mi'ii by jK).«,i:ivc law, l.ut in 
not risiltni wiih tin* Ofn>urf of tlif in.isM*>. 

They sometimes coujh'ct — 

As iiihen actb which are forhiddcu or ciijuined by ;i 
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law of the one class, aro enjoined or forbidden bj somo 
law of Olio of the other classes. 

Kr'unplc. — In nu)sl nations of Europe, the practice of Juol- 
ilui; is foritiiklon hy positive law, but approved by general 
<»piniou. 

[lA'i:i>lat(»rs slioulil consider, l)ofon» l«'p:ij!l.iting, vrhether the s;inction 
of jH)sitivo law is nocJcd to buppn'ss pnicticcs against which th« 
otlh-r sauitii^ns opi-ratc] 

[TIio tVinjuont cuincivlcnoe in positive law with positive monilitj aod 
divine law iiis ^ivcn rise to a mi^cuiu** piion of the origin of (K>ttitive 
law. Wlu'H' positive law has boon fashioned on positive nionility, it is 
iniputnl 10 iho antlior ol llio model, and not to the creator of the copy, 

For r.i'(imi>!<\ — (-ustomary laws aro jH>sitivo laws framed uj>on prv- 
oxistiug customs, aD«i booomc p*>sitivo laws M-hen clothed with leg^l 
>aaoii'>ns. ]Uit because those customs were generally observe<l by the 
pivorned before their being clothe* I with legal siinctions, it is hrld 
by somo that lluy exist as positive law by their adoption by the 
govenieil. 

A furtlier example : — 

Tliat p»»rtion of positive law which is parcel of the law of Nature 
is often suj>I'0s<h1 to emanate fr>)m a Divine source, which is to confound 
positive law with tlic mo»lel whereon it is fashioned.] 

Two Misconceptions leadings to Confusion. 

1 . Confusion of Positive Law with the science of Legis- 
lation and Positive Morality with Deontology. 

A law ^vllicll exists is a law, whether wo approve of 
it or not. 

J Jilt ]Uacl\<t<tuc assci*tiiig that — 
' the lai'-s <tj men arc of no ludiditij if contrary to the laws 
of (^o(i; 

st'oiiis to forLrot this fuitdauiental fact. Laws which aro 
most opposed to the Laws of God arc coustantlj en- 
forced by judicial tribunals. 

i5Iacksti)iie*s probable meaning was, that wlierc tho 
Liiw of God and positive Law conflict, we should obey 
the former ; which is only reasonable. 

A'jalii, Blacks tone argiios that a master cannot havo 
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a righi to the labour of his slave. Bat in almost every 
age and almost crerj nation that veiy right has been 
given bj poaitive Iaw, and has been in many cases 
backed by the positive Morality of the dominant classes. 

AgaiHt Paley*$ definition of civil liberty, — 
*Th4 moi being restrained hj cmy law hU iJial which 
conduces in a greater measure to the public welfare^ seems 
to bo open to the same objection, especially as ho din-' 
tingoishes civil from natnnJ liberty, which is the not 
being reatarained at all. 

Heml as opposed to naiwraX liberty means anything, 
it is nothing less than liberty given and protected by 
Law, which is right, 

Pdej*s definition can only apply to civil liberty or 
rights aa it wonld be if it conformed to the standard of 
utility. 

Again^ in International La^, Gxotins, Pnfiendorf, and 
othm, have confoonded International Morality as ti is 
with International ^lorality as it aught to be. Von 
Martens is the first writer who has avoided tliut con- 
fusion. 

Second Misconception leading to Confasion. 

2. The confxiBion of Positive Law with Positive 
If orality, and both with Legislation and Deontology. 

As, for example, at the commcncemont of the Digest 
in the posnago — 

* Juriiiprudeniia eftdirinannti atqun human aruisi rtjrma 
notitia^jusii atque iiijnsti ^cicutia,* 

This definition embraces not only Law bat posiilvo 
Morality, and even tbo test to which tlieso arc lo bo 
referred, as the province of Jun\pni(len«r(\ 

Again, Lord ^klansiicld, by ruliiif^' that a i,i<,r.'! con- 
sideration "\va8 siililcient to support a contract, iji( ans, 
^in other words, that tlio jinl^^o is to enforce M(»i:ility, 
and thos to assume the functions of tho legislator. 
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C. Laws Metaphorical or Figurative. 

The distinguishing mark of this class of Laws is that 
they have no property or character of any sort which can 
be likened to a sanction or duty ; and, therefore, every 
metaphorical law wants that point of resemblance which 
mainly constitutes the Analogy between a law proper and 
a law set by opinion. 

Tlic L^rouiul of llic analogy between these laws and 
]aws proper consists in that mii^orTm'tv of conduct win'ch' 
i s .(>no o f tl:oj()rd]nnr^ conso^iionocs of a law proper. 

As (1) the })licnon)ena of tlic irrational world follow 
in nniforni series resoniblinq the uniformity of conduct 
produced by imperative law, and (-) that uniformity is 
designed by a rationjd and intelligent author. 

Confusion of Laws Metaphorical with Law Proper. 

By Ulpian, in the passage at the beginning of the 
Pandects : — 

^Jus naturalc Ci^t nnod nainra onruiu anlmaJla docuit .... 
jua ijfiit'iHni t'<t qufi fft'iitrs ]iuinan»r iduuiar,* S^'C. 

lie first confounds the instincts of animals with laws, 
and, secondly, 

lie confounds laws with certain motives which are tho 
ultimate causes of laws. 

By Montesquieu. In the Spirit of Laws he says : — 

^ Laws in titc v:Idf'.<i sotso of the term arc the iircessarif 
rclatloits derived, from the luxtnrc (f tliinrjs. The Deity has 
IIU /</./;.>•, tlic material world has its laivs, men, have their 
laws.* 

The various kinds of Law arc hero entirely confounded. 

By Bentham. — A somewhat similar error is made by 
Bentham, who adds to the three classes of sanctions already 
discussed a lourih, physical sanctions, or evils brouglit 
upon tlie sufTci'lng party by an act or omission of his own ; 
they aiTect the wills or desires of the parties liable to thorn 
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ia the aamo waj a^ sanctioiis properljr so called affect tho 
wOlt of tlio obliged. 

Bat the application of tho term 'sanction' to tbeso 
trnh aeema nnadTinable, bocauso they are not suffered as 
COSMfOOioea of non^complianco with the desires of intclli- 
gntk mtioiial beinj^; and secondly, becanso the term 
'sanction* commodiously oxprostics those evils which 
cn&woe compliance with Laws imperative and proper, or 
with tho dosoly analogous Laws set by opinion. 

This advantage would bo lost if the term ' sanction ' 
were extended to any evil that a man might bring on him 
by bis own conduct. 

[N.B^— Dadanitoiy laws and Uvt rcpcnling lanni ought in 
ftrietneM to ba clfinod vith lawi mctAphorical and fig:uTtt- 
tiTt^ and lawa of imperfect obligation with positiro Morality. 
Bat tbeea tbiw eUaaea are ao cloaely connected with poaitiTe 
law, that it ia adfiaable to treat them therewith.] 
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LECTURE VI. 

D. Positive Laws. 

Every Positive Law is set by a sovereign person or by 
a sovereign body of persons to a member or members 
of that independent political society wherein that person 
or body is sovereign or supreme. 

Wo shall thcruforo huvo to analyse the expressions 
ttaceretgniijf tho con'clativo expression suljcciion^ and tho 
inseparably connected expression iinlependont political 
9*Kietij, in order to distinguish positive Ia^wa from tho 
varioofl related objects nl>ovo described. 

Soverei^ty and independent political society aro 
known by the follow! n<^ murks ov si^iis : — 

1. The BULK of the given society must be in a habit 
of obedience to a detesmikate and common supeeioe. 
and 
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2. That superior one or number must NOT be in a 
habit of obedience to a determinate human supexior. 

[Tho relation of subjcctiou to sovereignty. 

Tlio {"o.sition of tho otljcr nioinhors towanls the Jetcnninato superior 
}s a state of subjection or state of dependenee, and the timtual rela- 
tion l)Ltwccn t'nc superior nii<l them is caileU sovereignty and lub- 
joftion. Tlio part truly iah-pon^h-iit in an iuch-ptmleut )>olItical bocictj 
ia only tho sovcrei.L:n one or number.] 

Tlio distinguisliiiiiL^ juai'ks must unite in order that a 
given society may lonii a society political and independent. 

r 1. The bulk of its members must be in a habit 
obedience to a determinate and common superior. 

llramiilr.. — When tho Allied armies occupied Krance in 
ISl,'), the ocfational commanils of the Allied w^vorei^^^us wore 
oheveil 1)V the French Government, an<l ihoreforo !»>• iho 
Freni'li |'0(»i)lo. Jhit these conjjilianecs diil n<'t amount 
to a habit ot* obedieni'O, tlierefore tho Allied soverei^^ns were 
not 80vorcii;n in Franco, and tho French G<»vernment and its 
subjects accordingly were au independent [Kjlilieal j*<>cioty. 

2. The generality or bulk of the members must 
render this habitual obedience to a determinate and 
common superior. 
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lli'iii.'ijtfc. — In c.iso a trivcn soi'icty is sj>lit into two p;irts, 
in each of wiiieh the majority of members obey their respectivo 
huperiors. then The ^'iveu M)ciety is split up into two indepen. 

deiit political societies. 

o. The habitual obedience rendered by the gene- 
rality or bulk of the members must be to a deter- 
minate superior. 

For it is clear from previous arguments that no 
iiuleterniiuate party can bo Ciipablc of corporate con- 
duct, either in commanding or in receiving obedience 
and submission. 

[Tlieso |x>siiivo marks uuiting constitute a given SiXriety 
a society political ; to make it a society political and inde- 
pendent tho fourth 05sential or negative mark mu^t bo 
coujoiucd.] 
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4. In order that the given society may be an 
INDEPENDENT political society, the certain superior 
must NOT be habitually obedient to a determinate 
human superior. 

> ^ [The mipcTior may ]>o }i;il>itually nlTfCted by 8o-«ilit\l l.iws 

"^ of opinion, or ho may rondcr occational obedicuco to oom- 

mamls of (Ictt'rminat*' partifij.] 

FjcatHpU. — A vice ruy, VI ho hai»il«ally obeys the auth<»r cf 
his «lolo«jateil powrn<, constitutes, tojicther with the jh<.ji1o 
"who habit iLiIIy cbt»y him, a society i>olilii'al but feuLonliuate. 

A Natural Society, or society in a sfatc of luiture, con- 
siftts of pei-sons who arc connected by mutual iutei-conrse, 
but arc not mcrnbci*s of any society ]>()litical : all live in tliat 
segativo state called a state of independence. 

[WTien it is wiitl tliat ii)«lo|H\i(IenL political .«ooiorifs live, in 
respect of one another, in u state of uature, it is nuMUt tliat 
thero is tho icinio ri-lation bi-twcen iiiJipciuU-iit ]^<)li:ical 
iK>cietic9, coii»abTc«l a.n entire comniunities, um tiirro is lK*lw«.'»n 
the members of u natural ttociety. 

Tho rules ;;oViT:iin;; tho t^>n<hu•t of tlie-^o srwictiis tow.irvls 
one anotlier are I-iws set by j>ul»Iic opinion ; aiul tl»oii;,'h tiny 
reerivo tlio linme of Inlcrnational Law, wouM xwow .1} |.ro- 
priaiely bo tit>ij_'na:i'<l * Positive Iiiternational Morality.'j 

A Society political, but subordinate, is nuToly a I'Hib 
or member of a s»>ci<'iy ]iit!itical -.wA iiulcpciulcn; . ^Ml il.o 
persons who compose it (ir.elmlini^ it.> lundj are in u .si;»to 
of subjection to one niul tijo suiik; s»>vc-iviLrn. 

A Society not political, but forming part of a Socioiy 
political and independent, may U: exiMupliticil by a sm-iciy 

of parents and cbibirca liviii;^ in a slat*.* ui .subject ioii. 

Indepeudent Political Society. 

The dffinition of this tma e.iiii:. t 'nc rri.ii.'i\ «4 ;:: ;« vi.^ 
of T>ri*eise import, aiiii .s t :a :'i';"oi\' a :'a.l;ob' ^rr.: ic .1: >;•. v'.:". • 
ca>rs. It \voi;!d harvlly ti-11 »;.-> i.v>\v i.> vlv'U".-i..ii.r . : i.wry 
ijid- ji*'}idciit .society, wiicthcr il were y/.^//* // or ,/ /:•.//', > :• 
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of every political society, whether it wore imhycnih'ut or 

Slih-n'ih'untt'.. 

This difliculty i.s owiii;^ to the want of precision attach- 
ing^ lothe toriiis employed in tliis tlcfinition of Iiulepeiuleut 
Political Society, which is tlistinj^'uislietl by a — 

Positive Mark, viz. that the generality or bulk 
of its members .must be in a habit of obedience to 
a certain and common superior ; ami a — 

2^EGATIVE MaIvK, viz. that the certain and common 
superior must not be habitually obedient to a cer- 
tain person or body. 
The (lidiciilty is to assign their exact values to the tcrill^^ 

* b<'JL\' ' luibit/iiml ' hahltuidhj: 

The Positive Marks illustrated 

1. What number constitutes the bulk or generality 
of a given society, and what constitutes * habit?' 

For c.vauiph'. — In lOnu'liUi^l tlu* mmihcrs yicldiii2f lial>itiial oboiii- 
C'uoo ;iru l;iri,'o ouoUf^ii \o cii iMo us to cull tlit-iii tho • bulk ' of tho 
nation. In the oa>c of tlu- huiuli;;; 'Hid llMliiu*; lrilM?s ot" Now llol- 
lar.tl, tho iiuuil)t'r> aro clearly iiisufilcirnt lo .silhsty tlio coi.ililion. 

lint in cubis liko the .stal.* of lOnglaml ihirin;: Jwn] alter llie Great 
Kol'i'llion. At tho lioii;ht ot' tho .stru;;;;lo En^'laiul was plainly 
broken up into two (jMTlinji>) politieal aiul (certainly) indepeihiont 
.'•ocitti* •^.. A:'ier ihe cf.ntiiot was over, at wiiat pn ci.*»e tinjo e»>uld it 
liuvt' inn sai«l tli.it th'* bulk of the nation Were habitual.y olciiient 
to the bo>!y which atfoctetl .soverei^^'nty ? 

The Negative Mark illustrated. 

Given a (letcrminato and conmion snperior and a 
habit of obeilicncc on the part of the subjects, what 
const itules freedom from a habit of obedience to a de- 
terminate body on the ])art of the sovereign ? 

For f.vnmple. — Previonsly to the war oi' 18CC the pmallor 
riernian Suites may bo said to have been independent, not being 
in a habit of obe^IIenco to any tlelinlte ami cert;iin ^upl.•^inr. 
After the war of 1870-71 the s;uno Slates can hardly bu said to 
be independent. 
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At what precUo dito did tho habit of obedicnco to tho 
fuprexne Fe*leral Government begin ? 

Aa Independent Society to be called political and in Je- 
pendent must not full short of a number which may bo 
called considerable. 

It would be ridiculous, for instance, to apply to a single 
family the term 'independent political society,' thongh it 
might have all the marks required by tho definition. 

Uontesqnien says, 'Za imi^fiavct* iwUtupie amipfcml 
neceftaircmeut V union do ^dtisii nrs ftna'dU's.* 

Tho lowest possible numbers which w411 satisfy this 
condition of size cannot precisely bo determined. Taking 
the example of the ancient Gris(m confcdci'acy, wc may 
assume that some societies may bo termed political if ihey 
only comprise a few hundred members. 

Societies below the limit of numbers which would 
enable them to be styled Independent Political societies 
generally are esteemed vatund societies. 

Definitions of Sovereignty and Independent Political 
Society, by various great Writers. 

1. Bentham. — 

He thus defines Political Society : * When a number of 
persons, whom we may style subjects, are supposed to be 
in the habit of paying obedience to a person or an 
assemblage of persons of a known and certain description 
(whom we may call governor or governors), such persons 
altogether (subjects and governors) are said to be in a 
state of political society.' 

lie also requires that tlio society ^ho^lld bo caj>.'iblc ol' 
indefinite duration. 

Austin's Criticism on Bentham's Definition. 
It is (Ic-rci-tivo as a definition of Independent Poli- 
tical Society, Cor itcxehulo tla* Xr;_Mt ivi- .M.nk, ,'.r, lii-t 
the 5iovcrel;^ii must liot be in u habit vi (»inJiri.ft* 
to any oliiur buporior ; aiid — 
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Socoiully, it is not a rrooj clefinition of Political 
Society in general, for to distingiiisli Political Societies 
fj-oni Soeieties not Political we must first dctermino 
the nature ot* Soeieties political and independent, for 
P(^litical Soeieties wliieli arc not independent ai-e cou- 
Ktitucnt portions of Political Societies which arc. 

2. Ro bbes. — lie postulates that the given society is not 
political and indcpenilent, unless it can by its own unaided 
strength maintain its independence. 

Austin's answer to this is that it can hardly bo said of 
any ])olilical society. 

o. Grotius. — lie delines Sovereignty thus — 

^ SiDirinvi i-of'^ftfas ci'i'llii ill'L dicUur cujii,- aclus alfcriiis 
Juri nun suhsmd^ lt<i ut nltcriiis tJolunfdtis humamv arhltrio 
irnti poasltit rcihll. Alien lu^ cum (JicOy ij^'^hdi ejrcludoy quh 
anDiUiia jhttcstaic utitnr^ cul volunfatcui viulare licet.* 

Austin's criticism on tVds definitioK : — 

The definition supposes perfect or complete indepen- 
dence to be of the essence of sovereign power. Bat cverj 
government renders occasional obedience to commands of 
other governments, and also to those sentiments wliicb arc 
called international law, Jis well as to tlie opinions of its owu 
subjects. 

Not to be in the habit of obedience is all tho indepeu- 
dence a government can enjoy. 

4. Von Trlarteiis (of Gbttingen) — 

lie defines a sovereign government as ouo^ which ougJd not 
to receive co))nna)iJs fruhi any external or foreign (jovernmciit,* 

Austin's criticisms :— 

1. This definition would also apply to subordinate 
political societies. 

2. Whether a government bo supremo or not is a 
question of fact. A government reduced to sub- 
jection is actually a subordinate government, though it 
ought to be sovereign or independent. 
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3. It is in accordance with the principles of intcr- 
Bational morulitj (hotli as it exists and as it would bo 
if fasLionedon utility) that no independent government 
sLould be fi-ee from the control of its fellows. 

4. There is no allusion in this definition to the 
positive charactor of sovereignty. 

SOVEREIGNTY. 

Considered with rcganl to — 

1. Its forms 

2. Its limits 

3. Its origin. 

I. Forms of Sovereignty. 

An Independent Political Society is divisible into two 
portions, the sovereign and tho subject portions ; it ]>oing 
impossible that sovereignty should reside in all tlie nieni- 
bers of tho society, unless every member of it wrre adult 
»nd of sound mind. When the sovereign portion consists 
of a bingle member the supremo govenmient is pro- 
jHJrly 2i*ii\f>nnrc}ifj. 

[It l.a8 l»ccn ar^iii'tl th.it th»Tt; are r.-» niMi.ar^'liit .«> ; nijcriy s, 
callcil, Iwcauso in i-vcry ^o-^^ill«•ll inun-in-li}' tluru is .i iv rti i; «*l;i'> 
or Minil<T to uli"M* oj'i:.i<'n t!.«' sovvr- ■:_';: l:.ibi!u.iMy il- !.r- , l"i 
inst;;iu*<', tli.* -t.iii»li:j ' .ini.v in :ii<' *-a>«' <•!" tin- Iluiiiau l'.:i.; .n r- 
ami I'orrnorly in tl»r Tii;-kl.-'.i i'.nij'irc. t'.jo O'Mjts <.i' .l,i;,;/.ir.i »<. 
Tiiii* oljtviion. th<ii'.;^h j>!;iu>il Ic. )s «'rp>:it .nis. j'or ■ Vi^t J;:::;i;uJ 

h;iljj_;i;ij,. U'J''i': •'■•'.''':'.'•". '-^.^^ ^.i.'vi;'-L;:".i.L>.vc-.:u-l- \-^A-- *"* •" ''. •''■ - 

\Vhen ihesujin'ine ]><>riitMi t'tU4>>;>ts of a liunroir of 
members the jrovcrr.nu'nt miiv bo called u:; aristocracy. 

(Fmulamt'i.t.'il dillcri rcnct' It iwccu ir.Di.urcL.rs 
an<l arist«*cr;icirs. 

In a nioiiaivliv ftir Lr<'Vt'2Tiinci.t r.f iiiirMl.i- -oviTi-.lTu 
portion of the c-u;ni.:unit y i.-- ;,»;.n !y ^oVl•:^■.^':l. 

In an aristocracy (or ;.'.")Vcrjt::n i.l uf a h;*;;.1k :•; ii.o 
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sovereign portion is sovorelf^n as viewed from ono 
aspect, /.e. considered collectively or in its corpomte 
capacity. But considered individually the various 
members of tlio sovereign luiinber are subject to 
the supremo body of which they aix) the component 
parts.) 
Aristocracies (in the generic sense) are divisible 
into three classes according to the proportion of the sove- 
reign number to that of the entire community. If it "bo 
t^xtremely 'small, the supreme government is called an 
oligarchy. 

If this proportion be small but not extremely small — 

nil aristocracy (in the sped lie sense). 

If the proportion be large the supreme government is 
culled a popular government or democracy. 

Di^^tinctions are also made between aristocracies founded 
on diflbrenoes between the modes wherein the sovereign 
immber may share the sovereign powers. The infinite 
forms which aristocracies may take have not been distin- 
guished systematically, but some have been marked oflT 
broadly from the rest under the name of Limited Mon- 
archies. 

In limited monarchies there is one person who possesses 
a greater share than any other of the sovereign powers, 
but he is not a monarch in the proper acceptation of the 
term, but only one of a sovereign number. 

[Tlic pliiM>c limited monarchy implios a eoutntdiction in 
tiTiiis, for a nuMi.vrili (so ralliHl j)r(j]M-rIy) is KUprcino, and his 
j.owcris iihupublo of legal iimitiition.] 

We now discuss four closely connected topics. 

1. The exercise of sovereign powers by a monarch or 
sovereign body through political subordinates or delegates 
representing their sovereign author. 

The delegation of sovereign powers is necessary, 
usually in the case of monarchical, aristocratical (properly 

D 
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80 called), and oligarchical governments, and almost univcr- 
sallj in tlio case of popular governments, as tbo work of 
government is more than can be done without tbo assis- 
tance of ministers. 

This delegation of sovereign powers may take place in 
two ways : — 

1. Subject to a trust or trusts. 

2. Absolutely or unconditionally. 

In this latter case the representative body, during tbo 
period for which it is elected and a])pointcd, is ' invested 
entirely with the sovereign character of tbo electoral. 

For exautpU. —rT]iQ comm ons fk-lo^ito tlioir powt-rs to jLlio 
members of the Houm? of ^rr>m[]|{^ns^ji.pparflntly in the first of 
the above modes, so much so thut it has beun held l>y mniio that 
the Commons' House might concur with the Peers and the Kiup: to 
prolong its own existence beyond the time for which its power 
wis delegated to it. 

1. The trust, however, is tacit rather than express, nnd on 
account of its vagueness and generality its nature has been mis 
understood. 

9 If im ^T>fn|y><^ ^Y moral gj^nciionsonl^^ 

2. The distinction of sovereign powers into Legislative and 

Executive. 

According to Blackstone, tlio lc;(Islative sovcroij^^u 
powers and executive can be di.stin;,''ui}>]icd with precision. 

Ho says that the fomier rcdido (in tlio case of Ki. gland; 
in the Parliament (i.e. KliKjy Lords, atul CoiiiULutis)^ ai;J 
the latter in tbo King only. 

But it appears from the following considomtioiis tliai 
the legislative and executive powers cannot be so uistin- 
guLshed. 

1. The power of makiiif,'' laws sul^icliary to tl.o «. \.'- 
cution of otber laws, is selJuin eoniiiud to c!:l.«.r »:' wl.^i 
are called tbo adinini^jtratlvc aiul ugi:>!ativo uia:.c!.(.-» 
rcfipectively. 

2. In almost every society j^J/cia^ powers, eoiuiiiorJy 
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esteemed executive, are exercised directly by the Rupremc 
legislature. 

For Example. — (a) Tho DccreUi or judgments of the Koman 
Kiiiporors. 

(3) The Appellate juristHctiou of tho llousc of Lords. 

3. The sovereign administering the law through tho 
courts of justice is the author of judgc-mado law. 

Probably the only precise division of sovereign powers 
is inio supreme and subordinate, the latter consisting of 
tliosu which are delegated to political subordinates, or to 
])crsuns wlio are ininiediatc j^f^i'ticipants in tho supremo 
power. 

3. Half-Sovereign States. 
According io writers on International Law, a half- 
sovereign state has most of the political and sovereign 
powers of a supreme government (especially witli regc^rd to 
powers of making war and peace), but another govern- 
ment has political power over it. 

lint— 

L If the powers of the one government are ex- 
ercised habitually at the ])leasnrc of tho other,' tho com- 
plying state is wholly subject. 

Fvf crahtplc. — Tho so-called indcpcmlont Princes of India, who 

h:il/iiiially oi'oy the conimantls of the lirili.^h Kcsident.' 

Or '2.- In many cases tho seemingly half-sovereign 
state is really perfectly independent. 

Fur cudihj'l''. — Frederick tho Great of Prussia was deemed 
]).ilf 8overi';i;ii, ia rc.'-pect of his connection "with tho German 
Km pi re. ilut he was in the habit of thrashing its armies, and 
not, ol'e^ing its coniniandi<. 

3. In all other cases it will bo found that the so- 
called half-sovereign state is in its own community 
jinnibj sovereign with the other, and is therefore a con- 
stituent member of a government supremo and inde- 
pendent. 

i» 2 
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For ErampU. — The Colonial dependencies of England whicli 
possess indepcDdcDt legislatures. 

4. Supreme federal governments and permanent con- 
federacies of supreme governments. 

Supreme federal governments, called by some writers 
composite states, are no exception to the rnle that in every 
independent political society the sovereign is cither one 
individual or one body of individuals. 

The sovereignty of each of the united societies in a 
supreme federal government, and also of the larger society 
arising from the union of all, resides in the afjjrcgafe body of the 
united governments. From this aggregate body the powers 
both of the general government and of the constituent 
societies are derived. 

For— 

(1.) If the general government were supreme, the 
several governments would be subordinate. 

(2.) And if the several governments were severally 

sovereign, they would not be members of a (so-called) 

composite state, but would bo a system of confederated 

states. 

The United States of America furnish an example of a supreme 
federal government. 

A system of confederated states must bo distinguished 
from a composite state or supreme federal t^ovcrnment. 

In a system of confederated states, each of the several 
societies is an independent political society, and each of 
their several governments is properly sovereign or su- 
preme. 

[In composite states the united societies are severally sub- 
ject to one ftorercign body.] 

The terms of the federal compact framed by the 

\ftfrregB,te of the several governments are not, in the case of 

^y^tetn o£ confederated states, enforced in the various 

by tlio authority of the aggregate body, but by 
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the autliorlty of the indivklual states. A system of con- 
ftdtrated states is in fact hardly distinguishable from a 
number of independent governments connected by a per- 
maueiit alliance. 

FxampU. —Tho Gcrmaa Uund or Confederation. 




II. Limits of Sovereignty. 

It follows from the definition of a positive law as one 
* which is set directly or circuitously by a monarch or sove- 
reig-n body to a member or members of the independent 
political society, wherein that person or body is sovereign 
or supreme ' — that the power of a monarch or of a soverei/^u 
number in its collegiate capacity is incapable of legal 
limitation. 

For if the soeiety is subject to a person or body not 

freed from legal restraints, that person must bo subject 

U) anotlier, and so on through the series till a true 

soverL'ign is re:i(.'hed. 

The position holds good that sovereignty is incapable 
of legal limitation, although sovereigns have attempted to 
obliixe their successors. 

The author of a law of this kind or anv of his sovcreitrn 
successors may al)r(»gatc the law at his pleasure, and if it 
be not al)rol^^ated the sovercifrn is not constmincd to observe 
it by any legal sanction, for if ho were ho would not bo 



a sovereign. 



A law of this kind would to tho sovcrciirn author bo 
nothing more than a metaphorical law — a principle assumed 
for the guidance of his owu conduct — and to his successors 
it only amounts to a rule of Positive Morality. 

Exampka, — The K<jiniin pcoplu made a solemn resolution never 
to pass what mav ho c«'ilk«l a Lill of Pains and Pcujihies. 

Tli(*u^h it was in the form of a law, still it Wiis merely an 
ethicil maxim commended hy tho 6ovoreign people to their 
successors in the sovereignty. 

Agiiin, hy the Act of Union between Kngland and Scotland, 
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it b dedared that the prcMiration of the Church of Elngland 
aad of the Kirk of Scotland in a fundamental condition of the 
Union. Ansuming that Parliament i» tororoi^ in P^igland and 
Scotland, it voald bo alwnrd to Miy that a Piirliamcntary n1>oU- 
tiun uf either or both thcnc Churches vero an illd|^al act, 
thoogh it would be an immoral Act if it violated tlio Putdtiro 
^ondity obtaining cm the lubjeet amoi^ the two nations, and 
a da if it conflicted with the I^aw of God either as revealed, or 
as eommended bj general Utility. 

Though the conduct of tlio sovereign cannot be con- 
trolled hj Positive LaW| it may bo inflaenced by Positivo 
lEoimlity. In this connection, the epithet Vnoonttitutional •^1 
as opposed to Illegal may be applied to the conduct of a > ^ 
aoToreign. 

It is used in two senses :— 

1. Wifh a general and vague meaning. 
It is applied to an act inconsistent with some given 

principle or maxim which has been expressly adopted or 
habitiially obsenred by the supreme government, and 
is viewed with approbation by the bulk of the com- 
monity. 

2. With a more special meaning. 
It is applied to conduct which conflicts with Consti- 
tutional Law, understanding by that expression the 
Positive Morality or the compound of Positive I^'vwand 
Morality which dctonnint's tlio eljaraotor of the pci*son 
or persons in whom for the time bcincf the sovereignty 
shall reside, and which, in the case of an aristocracy or 
government of a number, dotormines the modes when'in 
the sovereign powers shall l>e bharcd by the constituent 
members of the sovcrei^ lK»(iy. 

Examjih*. — An Act of Attainder p.\*-»«.l l.y tho Briri^;; Par- 
r.amcnt m'^'lit \*c. KiiJ tu ]>i* u:ii*o::^M:u'ion.il iu tlio v.i;:;ue or 
g«*nenil n-n^e of tin* wor«'l. 

As nn iQ«>tance of tlio .himn.:**! nu-.sr.i:!^ — 

An Act of the Brititb Parliament vciti&g the sovereignty 
in the Upper or Lower Honse ."olt-ly lui^h: |>r'^p«Tly I'O (.u!i-<i 
an aDCuOfttilutional law. It ^'uuM I'ti ak-uri to call i: an 
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illegal one, for tlio Parlinracnt, btnnj^ sovereign, cxclusi rely sets 
us tlic measure of lei^al justice and injustice. 

[Hobbcs' aHinnatioii tlml ^ No lain cnn. he niijust * has 
been termed an immoral and pernicious paradox, through 
a misconception of the real meaning of tho expression. 
If put in tho form — 

* No Positive Law can be legally unjust/ it at onco 
appears to be neither pernicious nor a paradox. 

' Just ' and ^justice ' arc t<;rms of varying import, and 
iin}>ly a reftrcnce to some standard assumed by tho 
speaker. If Positive Law bo taken as a standai-d, it is 
clear that a l*ositivo Law cannot be unjust, for it is equi- 
valent to saying that it is unequal to itself when used 
as a measure. 

When lati' and juslicr. arc opposed, tho latter terra 
generally denotes conformity to tho ultimate measure 
or test, namely tho Law of God. In this meaning 
justice is jiearly equivalent to General Utility.] 

When it is said that the sovereign is incapable of 
legal limitation, tlie sovereign number in its corporate 
C'qhicifij is always meant. Considered severally, the mem- 
bers of a sovereign body are in a state of subjection to that 
body, and are bound legally by the laws of which tho sove- 
Tcv^n body is author. 

In practice, however (though tho several members of 
the sovereijrn body can be legally bound), they arc coin- 
monly free from legal or political restraints. 

For example . — The Kin;; as a limb of tho Parliament cannot 
commit a lo^'al injury. Lut this unanimity is not necessary or 
inevitulno, and can bo conceived as absent. 

If a member considered severally, but considered as 
a member of the sovereign body, bo wholly or partially frqo 
from legal or political obligation, still unconstitutional 
exercise of this legally unlimited power is restrained in 
two ways. 
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1. By the Positive Morality current in the com- 
mnnitj. 

2. By inability to issue a command not consistent 
with the individuars share in the sovereignty. 

And further, if such command were issued the persons 
commissioned to execute it would bo amenable to Posi- 
tive Law. 

Apparent exception to the rule that individuals com. 
posing the Sovereign Number are subject to the Supreme 
Body. 
The case of a Limited Monarchy, where the so-called 
limited monarch is exempted from ]X)litical duty. 
The answers to this arc : — 

1. That the so-called monarch is not incapalle of 
legal obligation. ! 

The sovereign is incapable of such limitation. • i 

2. If the so-called monarch transgi^ess the consti- | ^ 
intional limits of his authority, disobedience to his com- 
mands would not be illegal, and his ministers would 

be legally amenable for their unconstitutional obcdit'nce 
to the sovereign. 

On the other hand, the subjects are bound to obiy 
the commands of the true sovcivign, and ilio miuijitcrs 
executing them are absolved from legal liability. 

3. The so-called monarch habitually obeys the laws 
set by tho sovereign body of wLioh he is a coi:>tituent 
member. 

The sovereign cannot habitually obey the com mantis 

of another determinate l^uly. 

Political or Civil Liberty is the liberty from legal 
Obligation, wliieli is left or grahted i.y a suV( r( :l'i. g'/V.n.- 
nient to any of its subjects ; a!.u >iiiee :Le lu^ucr (>[' >.:(.!. .. 
government is ineaj»ai)Ie of legal limitaliMii, tin- ji>wii.. 
mcnt is legally free to abridge the juilitieal :iucrt:e.> oi' i:> 
subjects. 
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Every supreme government is FREE from legal re- 
straints, 01', in other words, every supremo government 
is legally (lespoiic. What is then the meaning of the 
(lisiiiiction between free and despotic governments? 

The |)roh;il)lo meaning of tlio distinetion is tlmt a 
so-called * free government ' — one of a popnlar fonn — boin^^ 
moj\' likely to rt>j^ard the weal of the wliolo eommnnity, is 
a})t to leave or grant to its subjects more of that useful 
liberty which conduces to the common weal, than a 
govei-nment of one or a few, which may bo styled ' not 
free.' de.siKitic, or absolute. 

The meaiung of tiio distinction into free and despotic 
(which in other words amounts to good and bad) govcrn- 
mchts. cannot be that * free * governments gmnt or leave 
more lilH-rtlos to their subjects than despotic ones, for tlie 
excess of the liberties which the former leave maybe purely 
mischievous. 

That sovereignty is incapable of legal limitation is 
assorted by writers of the most varied views. 

Sidney says : — 

' That 7/0 soclffi/ C'lii exist without arhifrartj poiccrs. 

The difference heiiceen good and had govcrnmt'.uis w no^ 

that the former have them and the latter not^ hnt that m the 

former these j'owers are jd'tccd henrficinlly for the governed, 

Hobbes says : — 

To the civil hues, or the laivs ivhich the Sovereign 
niahes, the Sovereign /n not snhjeet^for if he were he would 
he ituhjcct to himself vjhich is impossible. 

Also, that the difference hetxreen the forms of common^ 
wealth co/isists not in a difference heiwcen their powers, 
hat in a difference heiween their aptitudes to ptroduce the • 
p^eace and security of the people^ which is their end. 
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A Sovereign Government has no leoal rights against 

its own Subjects. 

If a sovereign government had legal rights against its 
own subjects, those rights would bo the creatures of Posi- 
tive Laws set to the community by a third party. 

For the idea of legal right presumes three several 
parties : — 

1. The jiariu hearing the right, 

2. The parig hurJcned with the relative Jutg. 

3. The 2»artg imposing the right or dutg by means 
of a Positive Law, 

But a sovereign govcmmont may have Divine and 
moral rights against its own subjects. 

For in the case of Divine rights there is the third neces- 
sary party imposing the right and the relative duty. 

Also, so far as the members of the community arc bound 
to obey the Divine law by the opinion of the community 
at larjre, the soverol^rn lias moral rl'jrhts aj^ainst his own 
.subjects severally considcri'd. 

Therefore, when we say that a supreme government 
has or has not a right to do a given act, we mean a rijht 
Divine or morale and siLriufy — 

That wo deem tlie act in quest ion rf'^'n orally iiscfiil or 
pernicious, aecordin;^ to itsa^^riH"nu*nt or disaLrn'rincnt with 
the law of God as measured hy the standard of Utility. 

Fi'r fxaynple. — Tho arpiiiKi.t in f.-.vour of linu'' m-i lixir.i^ 
the O^lonii-H hcfore ilu- .\in< riiMii War wa-^, ll..il wr ha. I tiic 
right, i.e. tho l.-q.il rijht f'» .lo s... 

Durko ar_v:i'.l tl.it it v.m^ iuexpcc'.icat t.. "..x *.!.■ (' '..:.. 
In olhor \\.ir.N 1m- a>».Tt< i tl.,- ]rii;"i|'lc *! at ..•— :',/.,': :<- : ..x 
tliom w.i-t fiUiAlid <»n I)iv::.i' I.iw, i.> wi.ioii i\; .::•;.%' r 
Utility) wa«» our oal/ (^'uide. 
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The appearance of a sovereig^n government before a 
tribunal of its own is no argument in favour of the 
government having legal rights against' its subjects, or 
lying under LEGAL duties. 

A claim against tlic sovcivign as defendant c«innot be 
founded on Positive Law, for then the sovereign would be 
in a .siatc of subjection. 

And the claim of the sovereign against a subject cannot 
be founded on Positive ]jaw, fur tlicn the law must be set 
by a third person ; in other words, the society would be 
subject to two sovereigns, which is coutmry to the definition 
of sovereignty. 

The claims of sovereign against subject, and subject 
against sovereign, are treated {hij the iudulrfciicc or will 
of the scverci'fjn) ai< if they were founded on Positive Law 
set by a third party. 

The object of a j'^laintifT's claim against a sovereign is 
begged as a grace or favour. So in our country procedure 
against the King takes the form of a * Petition of Uiijht^* 
even thongli in our constitution the King is not truly sove- 
reign, but only comj)]etcly free i a fact from legal duties. 

A sovereign government may have a legal right 
against the subjects of another government, by virtue of a 
law of that government creating such right in favour 
of the fii'st government. 

And this possession of right is not inconsistent with 
sovereignty. 

_ IIL Origin of Sovereignty. 

The end for which a sovereign government ought to 
exist is the greatest possible advancement of human 
happiness. 

To accomplish this it must commonly labour for the 
good of its own community. 
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For the good of the unlvcrsjil t^ocicty formed by man- 
kind is the agj^egato gooil of the particular societies into 
which mankind is divided. 

From this wo can infer that in a perfectly enlightened 
w)cicty obedience to a government would be determined by 
a reference to Utility. 

But in actual societies which are not enlightened per- 
fectly habitual obedience is rendeixjd — 

Partly from custom ; 

Panly thron^^h o[>inions and .sentiment merely ; 

And partly through a perception of the utility of poli- 
tical government, which is the only cause of habitual 
obedience which is common to all nations. 

The statement that ' every Government continues 
through the Feople*s consent* examined. 

This is true in one sense, the permanence of every 
government depends upon the habitual obedience which it 
receives from the bulk of the community, who will or 
consent to obey. The expression may bo put thus : — 

In every society, political and indepenilont, the people 
are dctcrminotl by motives of tliclr own to oboy the ;^(yvcrrii- 
njcnt habitually; if they ceased to do so the govcniniciit. 
wouM cease to exi>t. 

But the expression al^o is used witli another meaning;, 
whiHi amounts to this: — 

That the bulk of evi-rv eominnnlt v aT.'»rove of the est;il)- 
lished govi-ninient, and pay it habitual obcdieiico by r(.'n>on 
of that aj)j»robation. 

This is manifi'.stly ineorruet. tlie habitrtal obedience 
l>cing in nio>t cases due to fear of probable evils wi»ieh 
wouM f(/i!<>\v n-Nistanee. 

Or atrain, ;l.e eXT<:*e-^i^'ll ]s i;>eii tu K.cau — 

That if the bulk of a conriUnr.ity dislike the Oit:il;liM.cd 
government it or cm not to cciitinuc. 

If every society w;i:i j.cnccily ciil.;-,'l;te::ed, Uil.-> v>r,ulii 



ORIGIN OF SOVKUKIGNTY. 45 

vciy liuurly approach the truth, hat it is not so. An igno- 
i-aut people iii:iy love a h;ul povcrnnient or hate a gi:)od one ; 
hut tliese mere hkes or dishkes of ignorant people can only 
ho an imj)orfect guide to the goodness or haducss of 
<rjvernineiits. 

So, too, * ( ivr// Govcrnnunt ari^CJi ihrongh the consent 
of //,/' governed,' in this sense, that the snhmission of the 
people is a coiiKi'qKt'ucc of viutivcSy or that they icill their 

Tlie ahovc expression is often taken to mean *that the 
bulk of a natural society about to become a political, or 
the inchoate subjects of an inchoate political government, 
promise expressly or tacitly to obey the future sovereign. 

This proposition confounds consent witli j'^'oniise, and 
forms the basis of the tlieory of the original compact. 

Theory of the Original Covenant or Fundamental 

Civil Pact. 

In every Political Society the subjects are under duties 
to the sovereign one or body, PARTLY KELIOIOUS, PARTLY 

LEGAL, PARTLY ilORAL. 

[The sovereign government is under duties to its 
subjects, religious and moral, but not legal.] 

It Avonld appear sullleient to assign as the origin 
of these duties the Divine Law (as indicated hy the prin- 
ciple of Utility), Positive Law, and Positive Morality. 

]3eyond these, howevei*, some writers refer to an orijinal 
cui'e)i'int as tlie hasis of tliese duties — an original covenant 
which arises at the inception of a given political society. 

Thurc arc three stages in the making of this pact : — 

1. The pactmn ^uu'ouis or resolution of the mcnibera 
to unite themselves into an independent political 
society for a certain defiiiito purpose. 

2. The pactum cou:>tilut(uHi6 or j>ac/«??i oriUnaiioin's^ a 
determination of the constitution or btructure of tho 
sovereign political government. 



^^^^ft^'^m^^'^m^m 



46 ANALYSIS OF AUST1X*8 JURISPBUDEXCE. 

3. The pactum BuhjtclionU^ or promises mntnally made' 
by the sovereign and subjects, ont of which the relation 
ik sovereign and sabject arises. 

The sovereign promises generally to govern accord- 
ing to the paramount end of the independent political 
society. The subjects make promise of due obedience. 

This pact binds the successors of the original parties 
reltfjiouthj^ and in every society, ix>litical and indepen- 
dent, the religious duties of the Kovcreign and subjects 
inter $e can only be accounted for as arising from such 
an original covenant or fundamental pact as has been 
described. 

Objeetiotts to the Theory of an Original Covenant 

I. For its professed object, namely, to account for the 
zdatiTe duties of sovereigns and subjectSi the hypothesis 
in question is needloM and inappropriate. 

1. It would hardly oblige legally, for every convention 
derives its efficacy from Positive Law; now, if the sove- 
reign government were bound legally by the pact, the le^il 
duty would be the creature of a Positive Law ; ami tliis 
implies another sovereign government, and the original 
sovereign would be in a state of subjection contrary to 
hypothesis. 

And if the subjects were legally bound, the Icgiil daty 
would proceed from the law set by tlieii* own sovereign and 
not from the pact. 

2. If the sovereign and subjects were bound religiously, 
the duties lying on tlie sovereign or subjeetK resj>cctivcly 
would proceed from the Divine law, and not from the pact. 

Without an origiuul covenant tlio sovereign and suh- 
jccUi iirc bound religiously to ifovern and be ^'ovL-rnetl in 
such a way as to accom|)li>h the end of the .society. Tiie 
original covenant, if coDbibteut \>'ith that end, would bo 
supcrilaous. 
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If inconsistent with it, it would not bind reli^ously. 

3. If the sovereign and subjects wcrc bound morally to 
observe the terms of the i)act, the moral obligations tlias 
int!unibcnt would not bo imposed on the sovcivign or tho 
subjects thi'oiujh or in confojucucc of the pact. 

Tiic eirK-acy of the nioi*al sentiments of tho subjects in 
controlling the 60vci*eign depends upon their uniformity of 
sentiment with regard to the proper subordinate ends of 
government, more than upon thuir uniformity of sentiment 
with regard to the absolute end of govenmient. 

And if the subordinate ends are clearly conceived and 
definitely exj)ressed, the government could hardly venture 
to oiler resistance. 

But assuming this control of the subjects over the sove- 
reign by means of a uniformity of sentiment with regard to 
iho subordinate ends of government ; and assuming that 
the clearness with which those subordinate ends were speci- 
tii^d would impart an answering clearness to the conceptions 
of the successors of tho subject-founders, that eflect would 
not be wrought by tho covenant as a covenant or pact, 
but by reason of its being a luminous exposition of the sub- 
ordinate ends of government as conceived by the subject- 
founders. 

[There is one case in which an original covenant might 
genonitc or intluonco duties l^ing ou tho sovereign or subjects. 

If it w;k> Lc'lievcd by tho bulk of tho subjectj; that the 
sovunipn government was bound to govern, to what they 
oteciiud tho abiioluto cud of iho government, because it had j»o 
promLsod, it is postiblc to believe that in this axse tho sove- 
reign mi^'ht bo afraid of I ho anger of his subjects arising from a 
brvach of his promise. But it will appear that where the cove- 
nant might cngiMKler any of these moral duties, it would 
probably Ito poruicioux. 

If an original covenant merely determined the absolute end 
of tho sovereign political government it would be simply 
■usiolci^s. 

If it specified tho subordinate ends of govornmeut it would 
be cither useless or pernicious. 
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Use1esi(, if the covenant of the founders did not nffcct the 
successors. 

Pernicious in all probability if it did jiflVct ihcai. 

Ad cxtrin:»ic value \rould bo 6ct on the bu!M>niiri;ito ends 
specified in the orij^nal compact, nntl the ap:u during whicli the 
community \rus founded 'U'uuld prob.iMy bo lest enliglitened 
tb:in any of the a?c» which >voubl loUow.] 

[The l>cst morjU hecurity fur benetjccnt government avouM bo 
the difiusion of the roundest }><:>litic;il hcicnce, and the be>t roli* 
pous securities would ari>e from uorlhy ()j>i»»i<;nH rt^spociing 
the Deity and tho duties ho lays u}>ou earthly buvcreigiii>.] 

II. Second Objection to the li3rpotliesi8 of an Original 

Covenant. 

It is a fiction, and the figment could have no existence 
in fact 
y^ For every convention implies a promise proffered and 

accepted, and tljc main osscntiuls of a convention aro the 
tign'tficaiion hj ihc promt sin g j>artj of his iufnition to koop 
liis proraLsc, and by tho promisee, that ho t\ry>cc/*' the pro- 
mLsinjr party to fulfil his promise. 

AVithont the sif^nification of the intention there would 
be no promise, ami without thc» signitieation of the expecta- 
tion the pn)niise would be a uwvc jhtlUcHafloii. 

It is clear that in no actual SDcictv could all the 
members apprehend the objcet of a sovcrci^^ni's j)rv):iiiso, 
and therefore no convention eoubl arise. 

It is iiUo clear that in no actiial society could all the 
members fultil the recpiirenuuts ncce^>ary to I lie h\]K> 
thesis ; for all the members ol tlie inelioate soi-iL'tv wcmbl 
have to bo adult persons of sai;e iiilnd and sound discretion. 

Historically, there is no evidence that the hypothesis 
\ has ever been realised. 

Even in the ca.-o of the A::'_ri''-An.«.'riiM:i Sk.:i'>, wi.ieh 
at fii>l si^'iit aj>pear to biipp^'rl tiiC hyi-oihr^is, tin* vartits 
who determined the constitution were re..i!v ^o\cn'l'jii 
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before the const Ituiiou was cletcrmineil ; and besides that, 
thcv fonnoil a very small portion of tho community. 

In most rndepi-ndent Political Societies wo can say that 
tlie const itiii ion lias grown, i.e. that the ethical maxims, 
derived from opinions cuiTent amon^ tho people and 
<»l)scrved hy tlie sovereign, arise insensibly by course of 
time ; and it wonld have been impossible for the original 
f^^)Vornment to promise to rule according to maxims wliicU 
did Jior in its time exist. 

A tacit original covenant, as opposed to an express one, 
is ojven to as great objections; for tho inietition, which is of 
tiie very essence of convention, is equally needed in thid 
case as in the otlicr. 

III. Third objection to the hypothesis of an Original 

Covenant. 

The hypothesis seems to be founded on ono of two 

supj)Ositions : — 

1. Where there is no convention there is no duty. 

In other words, ]\ltocv(:r -is ohh'fjcd is ohlijcd through a 
promiac (/irt./i and accf'i>ted. And 

2. Every convention is necessarily followed by a duty. 
Thesi; two sujipositions come to this, that — 

He who is bound has necessarily given a promise, and 
He who has given a promise is necessarily bound. 

And both these positions are obviously false. 
For — 

Duties are annexed to facts which are not pacts or 
conventions: and 

There are pacts or conventions which are not fol. 
lowed by duties. 

Tluro .'iro convent ion-^, for instaiuH', rrj>rol<atCii both by 
M»)r;ility .muI Positive Ljiw. So that oven it" the suvcrciiiu and 
Hul'jj v'lt, ^v^ro parlies ti> tlio ori^'iiial covenant, tlicy would not 
of r.ccc>.>ity l.o l)oi;n'l l»y it. 
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Distinction of Sovereign Governments into Governments 
DE JUKE and Governments de facto. 

A Government be juke, and aluo de facto, is one 
deemed lawful and just, Avhich also receives habitual 
obedience from the bulk or generality of its subjects. 

A Government de juee (and not de facto) is one 

which is deemed rightful and just, but no longer receive.s 
the habitual obedience of the bulk of the community. 

A Government de facto (and not be jure) is a 
government deemed unlawful and unjust, but which re- 
ceives the habitual obedience of the bulk of the community. 

According to Positive Law the distinction of sovereign 
governments into lawful and unlawful is a distinction 
without a meaning, for — 

A Government de jure is not and cannot bo a lawful 
government by the j^ositivo law, which must be the creature 
of the Government de facto. 

Again, a Government de facto is neither lawful nor 
unlawful, for it cannot bo so by a law of its own apj)oint. 
ment; and it cannot, according to the hyj^otjicsis of its 
sovereignty, be so according to iin> positive law of anoiiicr 
community. 

In respect of Positive Morality, the (li:>tinLtion, how- 
ever, has a moaning. 

A Government de facto may be lawful or unhiwful — 

(1.) In respect of the Positive Morality of the com- 
munity, according as it is viewed with anjirobutiun or 
disapprobation by the bulk of the cmnmunity ; 

(2.) And it may be lawful or unlawful in rf.>pi(:t cf 
Positive International Morality (tlun-.Lrh iliis ]u.»k.> ii.aii.ly 

at possession as tlie test c»f lriw::r.!n>-; ; 

(3.) Aiid it iiiay also bi- lawful or unlawful, jiui^^cd by 
the Law of God a.s known tliruuirli Ua- i>r;:;;M'l.' t»:" L't:!i:v. 

According to the Diviia* Law a ;^''»vi:ii::.t i.t :.> lawful 
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if the LTcncral weal requii'cs its continuance, unlawful if 

otherwise. 

Coinplotioii of tho dcfiiniion <>f Posltivo Law. 

Tlio dc'liiiltiou above given is: — 

' J'Jrci'i/ ]\>sHit:G Low (ur cvcri/ law slmphj and sfn'ctly so 
Ciilhd) i.< .<'/ dircdJij or circiutonshj hj a sovereign iiicUvidual 
in' lo'h/ to a iiienihcr or members (/ the Lule^^endent Political 
Suci'^h/ whryciit ils author is sujn'cwe..* 

IJiit this Jefiiiition does not inchidc cases of the positive 
law of a eominunity, binding persons^ not rntmhcrs of that 
cnnimiiii'itij, wliich it manifestly may do under certain cou- 
■ditions, provided that the imposition of the legal duty 
consists with tho .sovereignty of tlic government of which 
tlie pcr>un is properly a subj»*et. 

In other wt>rds, a person amenable to a legal sixnction is 
so far a subjeia of the author of tho law to which tho 
sanction is aflixed. 

[/•'(-r (xamph. — A person living within iho territory *»f a 
for<.i:^'n naLion is hound l)v the l*04iit,ivo Lawtf) a certain extent, 
iinil is amcnaMo to its ^aMotions; and ihis is consibtcut with 
iho .sovereign :y of his own j^ovornmcnt.] 

[Ily what marks are wo to tli'«tinj;uisii tho racmbers of a given 
soc'i«'ty from joTstms \\\\o arc not it.s inouibers? 

There aro various niotks — by ]>irth, residence, Daturalij«a- 
tion, «S:c. 

KuL it H only in relation to any particular society that tbo 
quistioiiS I an bo coinph tely resolved.] 

Restrictions of the statement that a Sovereign cannot 
be bound Legally. Sec p. 37. 

As boin^^ sovereign in its own community, tho Sovereign 
Government cannot be bound legally, but as being a subject 
of a Foreign Supreme Government (either generally or for 
certain limited purposes), Avliich it can bo if it only habi^ 
tnally obeys laws laid upon it as a subject of the foroi^'a 
community, it can bo so bound. 

[Fur example. — Tho Cantonal GovcrDment of lierno once had 

K 2 
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monejr in the English funds, and might have hccn permitted 
to hold land in Plngland nl.so; if no, it would h.-ivu hcen liable 
to all tho duties irhere>rith land is saddled iu Ii!ng1un<l.] 

Bestrictions of the statement that a Sovereign cannot 
have Legal Eights against his own Subjects. 

Against a subject of its own as being partially or gcnc- 
rallj a subject of a foreign government, a Sovereign 
Govemment may have legal rights. 

For example. — As Against n Kussiau morchaut domiciled in 
England the Ku^sian Emperor may have a right to rccor«'r in tho 
English courts money duo under a contract. He bears his riglit 
as being to a limited extent and for liniite<l purposes an Kn;j:lis}i 
subject And this is not inconsistent witli tho true sovereignty of 
the Emperor in Kussia. 



LECTUKE XI.^ 

Section II. — General Jorispnidence distinguished from 

Particular. 

Having determined the province of Jurisprudence, we 
proceed to distinguish General Jurisprudence, or the philo- 
sophy of Positive Law, from Particular Jurisprudence, or 
the science of any such system of Positive Law as now 
actually obtains or once actually obtained in. a specifically 
determined society. 

The subject of general Jnrispnulcncc is the sum of ilio 
principles abstracted from positive sy>ti'ins ot' law ; liio 
object of general Jurispnidcucc is the cxpositioii of 8;icli 
principles. 

By general Jurisprndenee we are to liinliTst.-nul *//<»/ 
science cunccrncJ vifh the cxjio-f^fiun of tJtc ]triia'ij>i> .--^ /i"//o<,>', 

iDid dlsfuiCtlo)>8 U'Jiich iirr C nnhhul in ,<!/-(• nis (■{ l-i,r ifiiiuUT- 

standincr bv systfins (»f l:»w tl.o^r ii.;i: tini- ;i;;a ;.:.i'i!cr 
systems which are e>j»ueially instructive;. 

• The prcooliii^' ^lx Lrct'.;ri.» r'.ut.iii: Uw Mil s",.r..-. '.f t!.i- r.r-t ten 
Lectures delivered (j:u!iv. Tht'V UlTc j'ui^li^wi-i ..i ;!. ir : . -v..; :' ;;a 
m 1832. 
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Of these principal notions some may bo esteemed 
necessary, I.e. as necessary jjarts of any system of law 
ovolvcil by a refined community , 

For instance, the following : — 

1. The notions of Duty, Right, Liberty, Injury, 
Punishment, Redress, with their various relations to 
one another and to Law, Sovereignty, and Independent 
Political Society. 

'2. The distinction between written and unwritten 
law — /.<'. between law proceeding immediately fi-om 
the sovereign, and law proceedijig immediately fix)m a 
subordinate author. 

o. The distinction of Rights availing against the 

world at large and rights availing exclxisively against 
persons specifically determined. 

4. The distinction of Rights available against the 
world at large into property or dominion and the 
variously restricted rights carved thereout. 

o. The distinction of obligations (or duties corre- 
sponding to rights against persons sjMJcitically deter- 
mined) into those arising from Contracts, those arising 
from Injuries, and tliose arising from incidents which 
are neither contracts nor delicts — which obh'gations are 
styled anaiogieally * ftuasi ex contractu.' 

G. The distinction of Injuries into Civil Injuries 
(or ]»rivalo dt^licts) and crimes (or pubhc delicts), 
with tlie distinction of civil injuries iiito torts or delicts 
in the strict sense of the term, and bi*eachcs of obli- 
gations ex contractu or quasi ex contractu. 

Some again of the principles, notions, and distinctions 
whicli belong io general Jurisprudence are not necessary — 
I.e. we can conceive them as absent from a coherent systoia 
of law, though in fact we generally find them pi^csent. 

For example. — Tho distinction of I<»iw into Jus Rcrum aud 
Ju.s l*e^^ona^u^l, an urLitniry but commodious basis for an 
urrangcmcnt of I lie body of law. 
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The resemblance Ixjtwecn difTcrcnt sjstcnis and tlio 
description of such of the subjects and ends of law as arc 
common to all systems will be found to cover a lai'i^'c part 
of the field of our iuvesti^^ation, though tlie systems (o 
which attention should be paid are few, for instance — tho 
writings of tho Roman jurists, the decisions of later 
English judges, and tho French and Russian codes as to 
arrangement. 

Jurisprudence must sometimes bo implicated with 
Legislation. 

It is imi>ossiblo to consider Jurisprudence (piite apart 
from Legislation, for in explaining the mechanism and 
origin of laws wc must sometimes advert to tlie consider- 
ations of exjK'dicncy which lead to the establi.shnicnt of 

those laws. 

In General Jurisprudence tho main principles and dis- 
tinctions should be stated in an entirely abstract form, but 
should bo illustrated from a ])articular system. 

The Roman law is the best system from which illus- 
trations can be dniwn. For it has suppllvd tho actual 
bases of the systems of law exi.stlr.LC iu sonu* of tho 
countries of Euroj)e, and ha.> lar^'rly ii.iiiu need oth(.'r>,. imd 
hy ren^n)} <>/ Its ^"'rfrctujii //s n jtn<'t,'rr c/* t< climr-tl .<//.•>/» //,• nas 
largely tinctured the langnagirof tho Intcniatinnal M«)r.illiy 
which those nations alloot to observe. 

Faick says of the RonKin Law : — (.Turi.st. Knc. ii. ]</'.•.) 

* It is hot ihr ,,i<;tfrr ff ilf\<r j^i i-i.-'t i''-'! I'Ti'l i'ii'l.< (fl.'' 
Pahihrt.'t^) fo liHtrh US tLi' fi'inil'ilr iJitl/Kxl ( jii iJ'-'/' il ini 
the antliiifn ill i .ri'lini* iw} th»' Hi'tmiis dud iijit r, ,,<< i'',th 
which thi'ij h'l -r tt Jc'il^ that has rtwJci'cd th>:i,l )iiLhh Is to 

all i'VC*">'> 'hi.il fl'hS.* 

Again, Savigny — 

* // is I'jxj/i this y\,fV( ^\^•^ 'K f /' .'.'/ ^'^ j jrii '•'^■'■•^ iJ ■: !: '' 
ni'catncsf; of' the li")n'in inrists /•'»■.'>; //■'/• ;.' •/ / ■• ■' 
thorou'jJilj icurhtd uut iw to Lcjlt fur iim.,'. .<'/ d': ay,'! • ''•■■.. 
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and their j[>raci'icc is iiuiformhj ennobled by scieutijic 

ircafiuciit.^ 

Hobbcs, in the * Lcviatlian,' (listlnguislies tho subject 
ami scope of General as distinguished from Particular 
Jurisprudence : — 

* r»l/ rivil I'-HV I nudrrfifancl the htu'S that men are bound 
to (tl'.'irrrii ht'canse theij are mcmlcrSy not of this or that 
coniiiindcunlfh in 2^)arlicaUn\ but of B, commonwealth: 
far the lotov.'h'ihje of particular laws bclonrjdh to them 
that profc.'fs thcdaihj of the laws of their several countries.* 

Uses of the study of Jurisprudence. 

A well-grounded knowledge of the general principles of 
Jurisprudence lielps to a well-grounded knowledge of tho 
principles of English Jurisprudence. 

In the Prussifui Universities tho studies aro almost en- 
tirely confined lo the general principles of Law. 

This course is also advocated by Hale, Mansfield, and 
l>lackstone. 

Fartlierniore, tho utility of the study of Jurisprudence 
is especially marked "with respect to — 

1. The adnnnistration of law in our depondencioa 
wherein foreiirn systems of law (obtain. 

2. Tiie systoiis of Law founded on tho Roman and 
Cauou Law, applied in our own courts to a variety of 

.*>. Questions arising even in the courts which administer 
indigenous law. 

•1-. ()uesti()ns coming before the Privy Council, a 
irihunal whl(!h has to decide questions arising out of 
numerous systems wItl»out the court or the advocates 
having any specific knowledge of them. 

Ill each of these cases a knowledge of Jurisprudence 
would prove of material assistance. 
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LECTURE XII. 
Section III. — Analysis of pervading Notions. 

I. Rights: the creatures of law properly so called. 
[Rights also ariso from otlier sources, e.g. the law of God 
and laws sauctioued morally : — 

(1.) These, like the obligjitioiis to which thoy con-o- 
8pond, are impcrfcci, not being armed with the legal 

sanction ; and 

(2.) So far as Positive ^forality consists of laws impro- 
per, the rights arising from it ai*e rights by way of a)iaIo'jij.'] 

In analysing the idea of legal right, wo must adveil to 
the meaning of the following terms : — 

1. Law, Duty, and Sanction — 

For every right is x]w creature of law, and implies an 
obligation and n sanction. 

2. Person, Thing, Act, and Forbearance— 

For riL^hts n>i(h' in persons ami are cunvorsant with 
things, acis, aiid forboa ranees. 

3. Injury. Wrong, or breach of Obligation or Duty — 

For, as rights imply ol)li<_pit ions antl sam'tinns. so Jo 
obligations or saiu'tions imply jH>>sIbie injuries or wrongs. 

4. Intention and Negligence — 

For every injury .suj>poses intention or ni-gllgnu-e on 

the part of the ovil-tlncr. 

o. Will or Kotive — 

Fur the iriiDort of tluso e\'i)iv»iwns is irnT.i.tJ ;u ' ."/.- 
i A * 

tentini ' and ' n'fjliji /.r-* ; * 

And obligations o])crrito upon the will. 
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1. Law, Duty, Sanction. 

Evevy Law (pro])orly so called) is a command; by 
every command an obligation is, by means of iho corro- 
sj)oiHliiiijf sanction, imposed upon the pci*son to whom the 
con.niand is addressed. 

If ilio j)avty is coniniand(Hl to do or perform, tliis is a 
positive duty ; if to forbear, a negative one. 

[Bentham c.ills iorl>curauco .1 nopitive service, iliori'by trauj-ferring 
Tf» i;u- ol'jt'ct of the duty uu c•.\p^c^^ioll which applies correctly to the 
vlaiy itj^ilt.] 

If tlie duty has a riglit answering to it, it is a relative 
duty ; 

li' it has no such right it is an absolute duty. 

2. Person, Thing, Act, and Forbearance. 

Persons arc of two chisscs, (<() physical and (/3) legal 
persons. 

(a) Jly 'person' simply, or * physical person,' is meant 
lierc * human being ' in the widest sense of the term. 

The modern civilians have narrowed down the import 
of the term to St Jmuutn hi'nui inctstcd ivitk a condition or 
{^liiic.s^ (usiii;jf the word status as including those conditions 
which comprise rights), so their definition may be thus 
staled: — 

*-l j/t /\>o/.' is a Jiinnau hcimj invtsitcd iciHi or cojaihlc of 

I'iijhts.'^ 

r>iit this was not the opinion of the Roman chissical 
jurists. 

In all Iheir divisions of persons slavcs are ranked as 
persons and status is ascribed to them. 

Fcrsuna and homo arc with them equivalent expressions. 

Origin of the mistake. 

A person was dciincd by the modern civilians as ^ ai^tr- 
son bcuriiig a sfaiuSf* and stains was taken as equivaleut 
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to eapui^ a word denoting conditions wliicli do comprise 
rights ; whereas ttfaiuif was applied to varions conditions of 
2)ersons considered merely with regard to their incapacities. 

[The tonn person is somotimes usal us hynonyinou** with 
ftatus or condition. In this sonso every liuinaii Wmvj: who h;is 
iT^htg .in«l dutie?* hoars .1 minihor of persons. • Units homo xus- 
tinet Inures jtcrfOiui.t* The word in this sense is in fnot etini- 
Tulent to charaot.er.] 

(/>) Fictitious or legal persons. 

These are of three kinds : — 

1. Collections or aggregates of physical persons. 

2. Things, in the proper acceptation of the word. 

3. Collections or aggregates of rights and duties. 

Erample o/"— 1. The coUnjia of the liomnn ia^r. 

2. 7he jtrffiNum (fominans and scrviciif. 

3. The h<eralitasjac(ns. 

Tljcy aro persons by a flpncnt for tlio sake of brevity 
iu discourse. By ascribing rights and datlcs to feigned 
persons instead of to the physical persons they really con- 
cern, we arc able to abrid«;o our descriy»tions of them. 

[The subject of Political and Civil liberty is inti- 
mately connected \vi;h thiil (;f '^/( /vu/^^.*] 

Civil liberty (or Legal) is the absence of Legal 
Restraint. 

f^l■l^^>:u t'.it; ;4'.'>cnoc of raotivf? ni a i';iii.i;il > irf.j 

Liberty is synonyiiu>us Avitli v'r^vA : i:i liberty the 
prominent idea is ah!i-nrc t»/ Irj-il ,■■■.<} mi, li^ tlic s.A^»nd:iry 
idea is the security f.vr the protect io;i of that rlL^l;!. 

Whereas ri^^dit J^'ifir< tl..- .sociirity Ua' the jn'uteetloii 
and eoiiUOtes the absence "i* re.->i:;i;i;t. 

Ul^'i-.t ai.d libert V seeiji to be .sv:ii,i;VMo\;<. ii.r.i. ;;:,•'■ — 

1. i\Tmis>;<)]i (.»n the jart ol the sov ere :'_-;; to »i .-['».>(• 
of one's ])Cr.^C)n or a'e.y exieri;.ii object (.^ub^cci t») 
Certain restrictions) ; and — 
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2. Security against others for the oxcrciso of such 
right ami liberty. 

[Where proteetion is tiffovdcd * Bi'jht* is the proper 
Avord ; as against the government, or rather, a member 
of it, * Lihcrlij ' is more frcipiuntly used, as ag-ainst the 
sovereign tlierc can bo no legal right.] 



LECTURE XIII. 
Tiling, Act, Forbearance. 

Definition of Thing. 

Things are such pennanent objects, not being persons, 
as are sensible or perceptible through the senses. 

Fi>r rxiimph. — A liouse, :i liorso, or a pioco of gold. 

Tlii'n[/.< arc op])osed on the one hand to persons, ou tlio 
other to acfs of persons and to faeis or events. 

Things resemble persons inasmuch as they are penna- 
nent objecis perceptible through the senses. 

And differ from persons, 
inasmuch as persons are capable of being invested witli 
riglits, an<l subject to obligations ; and 

Things (except by a fiction) arc incapable of rights and 
ol)liLr«a(ions. 

Things differ from facts or events in that things aro 
permanent external objects, while facts or events are tran- 
sient objects. 

[r»y the cpiLhct ponnaiiout as applied to a sciisiblo object, 
wo hero mt'an tljat tli«> oljoct is pcrcoptililo rcpcatciUi/, and is 
con.-^ivlcrcd \>y those who ptTi'civo it as being oiio and tlio same 
objont ; 

And by transient as applied to 5en>Iblo objeeta wo mean 
that the objects arc not perceptible repeatedly. 

In this sense all things aro permanent and no tldu^jsj ar« 
transient. 
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Bat things may be distinguished into thoso which aro mt-re 
and thoM* which are less pcrmanont, and to these wc may 
apply tho terms pfrmamni and traruient rc'^pcctivcly.] 

TTse of the word Thing (Ees) by the Eoman Jurists. 

Res is often extended in meaninsf to include thin^js 
strictly so called, and acts and forbearances considered as 
the objects of rights and duties. 

Again, by the Roman jurists, — 

Things arc divided into — 

1. Corporeal or tangible, res corporalcs^ including — 

(a) Things strictly so called, permanent external 
objects, not persons. 

(/5) Persons considered as the subjects of rights or 
daties residing in others. 

(y) Acts and forbearances considered as tho objects of 
rights and obligations. 

2. Incorporeal things. 

By this expression they understood rights and obli- 
gations themselves. 

The woixl *Ju's* acconlinirlv luis two "sv idol v diilcrcTit 
meanings >viih the I^oinan lawyers. 

1. It denotes tlilii|^s, acts, ft )rl)ea ranees, and soiaeiinies 
even persons considered as the siil^jeets or objects of rii/lits 
and obligations. 

2. It also has a meanin;^ wliieli includes Ix v«»nd thex' 
rights and obligations tlieinselvis. In this \vi(Kst sense 
the word iiV.v embraces the whole matter with whii:h hiw 
is conversant. 

[In l!»e Kii^'li-h l.iw Mr !,..vo »'.t;' <rt :;i i.'-:-' ;/iiM'r.!^, /.'. 
things dj' J ■<•«»*.■. I t^i i!..'uri'or«-.,i ..• r.i.ii .i!:,-'. • -, \. ':..»'.■ .-..-■• rijhls. \ 

[Tiic KuMi.in 1 lU'ViT"* > -Tr.i-* :m< <« C'>i.-.i'. r- ; .i >..ivr ;■. ;;.i:t^' 
virui-^i ;l- tiif s'..\ ' ."t of tl.r »l-iriJi.!'>n ri». ;.;•_• .;; i..r iii .s*.* .•, 
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Distinction of Things into Moveable and Immoveable. 

Moveable things arc such as can be moved from the 
places they occupy without an essential change in their 
actual natures. 

Immoveable things arc such as cannot l)o so moved. 

[But ihin^'M physically niovojiMo ru.iy ])o con.-^itlcred in law 
immovrablo ly reunion of ihoir intrinsic character, e.g. tho key 
of a door; and things immovcal.lc may bo by law considered 
movoubUs, e.g. money directed b}- a trust to bo laid out in land 
■will descend to tho heir like laml, by tho doctrine of tho Courts 
of I>]uity.] 

Division of things into— 

Things determined specifically and things determined 

generically (i.e. by reference to the classes to which they 

belong). 

For example. — The field called lilackacrc (determined specificidly), or 
a field (determined generically). 

Division of Things into Fungible and not Fungible. 

When the subject of the obliixation is a thing of a given 
class, the thing is said to be fungible, i.e. the delivery of 
any object whlrh answers to the generic description will 
satisfy the obligation. 

When a thing whieli is the subject of an obligation is of 
such a character that it must be delivered in specie (i.e. 
that the very individual tiling, and not another member of 
tho same class, must be delivered), then it is called not 
fungible. 

Division of Things into ees mancipi and res nec 

MANCIPI. 

A distinction of lloman law founded on a form of con- 
veyance only applicable to certain objects to which the ex- 
pression ^ Ju's rnanciin.^ applicil. All other objects as 
subjects of conveyance were 'woe Dfancipl.* 
Division of things into Res sinrjiihc and WnivcrsHates He rum. 

Res simjulfc aro themselves individual and single, and 
cannot be divided, without destroying their actual nature. 
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Uuiversiiates rerum aro lots or collections of individual 



things. 



A fhecfi is an example of the firat class, a ilock of bhccp of the 
Mcond. 

[The rca.«K>D of tbcso <li>tinction8 antl divisions ix that the 
jneanizig of terms may be kiiouu, and con.v«n2ueiitly their lo;;al 
raluo; for in>tuncc, in conwyaiices, to mako up lor the iiuhfi- 
nitcncss of tho ;rt*neral name, wo attach a list of as luiiuy j>arts 
of it AS vo can think of that no one may bo let't out. A eh-ar 
d«;fiDition of the ori^iQ^il tvrni would obviate this nocosMiy.] 

[The distinction lietwt-cn Jura rerum and Jura personarum 
in Koman law involves the use of tho wunl * persona' tts e^ui- 
valent to ftatua or condition, no that Jus personarum = tho 
law of ftatuf or condition ; and 

Jni Remm is tho law of Ri;;lits and Obligations considered 

til » fxriioriil lliiililM>i-, iilitt itiul iMUMia||i>i| frnin (tinun |<i f||li(|i' 

collections of rights and duties which aro called Conditions ] 



LECTUllE XIV. 
Act and Forbearance. 



PcrsoDS and tliiugs may 
events as follows : — 
Persons and Tilings. 
1. Each is an object per- ' 
ccptiblc by gtiisc, '< 



2. Each is capable of 

liud as coiiftideivd as lx".ii^' i>ii 
each occasiuu the same ob- 
ject. 



be euntra-clibtinguiblicd iVoia 

Events. 

1. X>t ever I) LL'i lit is a 
sensible object : some evenis 
are only ])creepiible to the 
sen>es of the individual 
whose mind is conceived of 
as in operation. 

-. Kvi-nts are tnj.sirut — 
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Tlio class of events to wLicb wc liavo to advert are 
human acts and forbearances. 

Acts will be taken to mean — * such motions of the body 
as are consequent upon determinations of the will.' 

[Dcutlmni applies tbo term internal acti to determinations 
cf tbc will.] 

Forbearance — 

A forbearance is tlic not doini' of somo external act 
(jiffjatit'c rlciiit'ut) in consequence of a determination of the 
will (fiosHtuc f'U'uKVit). It is tliis union of the two clemcnt.s 
wliich distlnf^nislics forbearance from inaction, which is 
merely negative. 

[Xecessary digression to explain the meaning of the 

wor(l^< Buhjcct and object used with reforonco to rights 

and (liitiL'S. 

When acts or forbearances are styled tho objects of 

duties, it is meant that the dntics are impo.scd upon the 
peraons obliged, in order that they may act in tho 

manner spocilied. 

When persons or things arc styled tho subjects of 
rights it is meant that tho acts or forbcaitinces which 
are the objects of those? rights relate to those persons 
and tilings. Theexju-cs.sion is employed only in regard 
to those riglits which avail against ])Crsons generally: 

[For cjcaiupfr, — The right of tlic iiuustcr in or to \\\^ servant. The 
object of tiio ri^'ht vould Lo the furbcaraiico of all persons from in- 
terfering^' with the berv.^iit: tho subject of the right vrould bo the 
h'jrViiuL himself. 

Also, when a right has for its object acts or for- 
bearances to be rendered by a person or persons, it is 
said to avail against such person or persons.] 
Wc are now in a ])08ition to treat of an important dis- 
tinction between rights. 

Rights ill TLiii and Rights in personam. 
Definition. — ^Rights in rem are those which avail 
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against persons generally: rights ui itcrsonaui are those 
which avail exclusively against certain or determinate 
persons. 

[This ili'itinction jtomitli's the writings of iho Komau iusti- 
tutiunal writen, though tbo uxiiot U*rnid do Dot oivur. Th» 
fall fZpro^^iun for jus in personam is Jus in jKrsonam 
tertam mcc Heieruiinatani. 

N.B. — Tho exprcioioii * in rem ' donotcs, not the subject, but 
the compati of tho right — it donoti^ that tho ri^Iit in question 
avaiU <1^<liu^t pcrt<on> gouorally, and not that thu right is a 
right over a thing.] 

Corollary to the definition. 

Duties which correlate with rights in rem are alwav5 
negative, i,e, duties to forhear or ahstain. 

or duties whicli corivlato with rights in j^ersonam some 
arc negative, but most arc positive, i.e. obligations to do or 

perform. 

Instances of Eights in rem. 

1. Ownership or property. 

It is tho right to nse or deal whh some given subject in 
a manner wl)ich, though n<>t un]ii:.i;(ii, is imloriiiite. 

All other persons are b<>uiid to forbi'ur from nets whicli 
would prevent the enjoyment or exi'rci>e of tlie ri;j:ht. 

Evi-ry positive duty whieli may it'irard the rii^ht and 
every nt'gativt* duty whieli bin<ls exclusively certain ]a rst)ns 
must llow from Kt)me riirht ov^llateral to tlu; ri'rht. of 
property. 

OwiK'r.^hip tlieref^re is a ri;^lit. ri'.Niilin;^' in a ])i'r>uii, over 
or to a ]K'rs<)n or tliiuir, and availiitL'" a^^Minst other |»r;*soi.s 
univfrsiJlv or ;:»'nerallv. 

When.' till' subjoet ot* a * /'/< in I'cm ' Is a ^" /y.//, ila* parly 
inve>tc*>l \\\\\\ the ri'_:hi lia^ a /"> in yi'.-n.mi, a!>o :iLr.iii..-t 
the .^ul):»'ct. 

'1. Servitus ; Servitudes. 

Servitus i> a riirlit t</ use and deal with in a certain 
definite niaM«er a subject owiud by a!.«»ii;er. 
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[lu ow-norship tho right of dealing with the subject if larger 

and indcfuiiti'.] 

Scrciliu^ avails aguiust all rnaukind, includiug the 
owner ot' tlio subject, and implies an obligation ui)oii all 
to forboai* Irom every act inconsistent with tho exercise of 
the riiriit. 

Anv positive duty which is attached to the servitude 
answers to some extraneous and collateral right, and not to 
the Jus ^trvilults. 

instances of rights //i j>(rA*6V)/<a)w. 

1. Rights which arise from contract. 

liighis arising from contracts avail against tho parties 
who bind themselves by the contract (and their representa- 
tives), but as against all other persons they have no foi*co 
and eilect. 

For cxamjtJr. — A buys a book of 1>, who contracts to dehvcr it. 
In^load ol* hO dv»ir.^ ho sells it to C. 

A ]i,\iiixjus in jHrsoiuiin availiujjr agains/" B: 

1. licforc the >ale, to I'lu'oroc speoilio porforinanco of tho promise. 

2. A tier the sile, to eiil'orco satisfactiou for tho uon-pcrformanco of 
I ho coritraot. 

ll', hoNvevor, iu cousc'tjueuco of B's promise, the ownership of tho 
book is traasicrred to A, then A has a Jus in rem availing agaiubt tho 
world. 

2. Rights of action, with all other rights founded nj)on 
injuries, are jura in personam, for they answer to obli- 
gations attaching upon the determinate persons who aro 
authors of tho injury. 

[Tho cxpiv.v^ion ' actio in rem ' is misleading, as it is a name 
wliioh, boini; applicable to tho violated ri^jht, i:j extended im- 
properly to tho romctiy.] 

Rights in i>i'i\<oHa})b are riglits to acts and forbearances, 
and nothing more. A so-called jus ad rem acquii*endaru, 
or, more fully, jus in personam ad Jus in rem acquirendinti^ 
is a right availing again^t a determinate person to the ac- 
(^uisilion of a right availing against tho world at largo ; or, 
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in other words, it is a right to a conveyance on the part 
of the person obliged. 

The same instrnment or transaction being at once a 

contract and a conveyance, sometimes leads to confusion, 

^.^. 'vv'hen a so-called contract passes an estate (or right 

tn- rem)^ it is so far not a contract, but a conveyance. So 

it gives ^jii^ in personam it is a contract. 

Example. — Tho salo of a specific movcablo is in tho English 
Iaw a conTeyance. 

[Terms applicable to the two great classes of 
rights and obligations : — 

1. Rights availing against persons generally or 
universally may bo termed rights in rem. 

2. Rights availing ogjiinst pci'sons certain and 
determinate — rights in personam. 

3. Obligations incumbent upon pei'sons generally 
and universal Iv — offices or duties. 

4. Obligations incumbent upon persons certain 
and determinate would receive tho proper name of 
obligations. 

Obligations considered universally would be called 
* offices * or * duties,*'] 



LECTURE XV. 

Bights in rem which are Eights over Persons. 

Q£ these wo may give as examples : — 

1. The right of the father to the custody and education 
of bis child. 

2. Tho right of tho guardian to the custody and educa- 
tion of his ward. 

3. The right of tho master to tho services of the slave 
or servant. 

Ab against tho child, ward, and servant, these rights 
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arc rii^lits iu 2)ei'soiiam ; as against the world at large they 
are rights to the exercise o^ the various rights impliedin tho 
relations of father and child, gnardian and ward, master 
and servant, without molestation from the rest of the world. 

Tho pcr.^on who is tho suljcct of this right * In rem * 
occupies an analogous position to that of a thuig which is 
the siihjcct of a similar right, for instance, considered as the 
suhj'jct of the real right which resides in the parent, tho 
child might bo styled a thimj) in short, whoever is tho 
i^nhjcct of a right which resides in another person, and 
which avails against a third person or pereons, is placed in 
an analogous position to a thing, and in respect of that 
analogy may bo termed a * thiu/j.* 

This anal o(ji nil cvtcnsiou of the meaning of the word 
thing is employed — . 

1. By the Roman lawyers, who styled the slave con- 
sidered as the subject of a real right residing in the master, 
a thing. 

2. By some modern civilians (Heineccius and others) 
the fillusfamillas considered as tho subject of tho real 
rights residing in tho paterfamilias has been classed with 
things. 

[Common error of supposing tliat tho sliire was not con- 
sidorevl by tho Koman jurists as belonging to the class of 
rorsons. CoubiilcrcU us bound by Uutios towards his luiister 
and oihcrs tho &lavo is ranked aniong physical persons. Coo- 
.sidcred as iho subject of iho right residing in his mit*>ler, and 
aviiiling ap:ainst thinl persons, ho is occasionally deemed a 
•thing,' but is usually dconjcd a person rather than a thing, 
and is called ' servilis persona/ 

In no passage of ihc classical jurists is tho filiasf«imiliaa 
styled a thing.] 

Eights in rem without determinate Subjects. 

These are not rights over things or persons, but aro 
ri{;hts to forbearances only. 

F 2 
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ExampUi — 

1. A man's right or interest in his good name. — 
Persons in general are bound to forbear from such 
imputations as would amount to injuries towards Lis 
rigbt to his reputation, which is therefore a right in 
rem; but there is no subject, thing or person, over 
whom it can bo said to exist. 

2. A monopoly, a patent right, a franchise. — In all 
tkese cases there is no subject, per.son or thing, over 
which the real right can be said to exist. 

3. The right of the heir to the heritage (in Komau 
law), or the right availing ap^aiast the world at large lo 
the aggregate of rights forming ihu heritage, which 
right ho could maintain by a real action, i.c, one 
grounded on an injury to a real right, 

4. A right in a statug or condition. — A right in a 
status or condition (considered as an aggregate of 
rightfl and capacities) is also a real right. 

[By the Roman law a right in a htatii^ might bo aJMif-rted 
directly and explicitly by an action cxproi>j»ly for its recovery : 
in the Enj^lish law (cxcoptin^ certain actions peculiar to tho 
court for divorce and matrimonial causis) no suoh aoti«in e.m 
be brought, ll»":)*'e tlw <^ut*?»tiou of btalus occupies very little 
of tho ground of Kngli>h law.] 



LKCTURE XVI. 

Eights considered Generally. 

1. The nature, essence or properties common to all 
rights. 

Every right is a right i/i A»//i or a ri;^lit In jfcrs-j.-un)!. 

liiglits 1*/* rc//i rosiJc in a di."tt.'riiiin:itc |iLi>uii or i^cr^ui..^ 
and avail against <^/ Ac /• J>cr^u:.^ j^^cju-imIiv. 

Duties corropoiidiLg to ri^ata in loi uro i.c^aiiw, I'.t'. 
apo dutica to forbear. 
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Consoqiiontly all rights in rem reside in determinate 
porsoTLS, and are rights to /orZ^crtra;2ce« on the part of|>or- 
sons tjrnt'raJhj. 

Kights ill itcrsonam reside in a determinate person or 
persons, and avail against a person certjiin or determinate. 
The correlating duties are either to do, or to abstain from 
an act. 

Ucnce it fv)]lo\vs that — 

1. All rights reside in determinate persons. 

'J. All rights correspond to duties or obligations in- 
cumbent on other persons. 

'i. All rights are rights to acts or forbearances on the 
part of the person or persons bound. 

Jligiils in tho abstract may be thus described: — 

A monarch or sovereign body commands that one or 
more of his subjects shall do or forbear from acts in respect 
of a certain doteiTninate party. Tho pei^sons who are to 
do or forbear are said to bo subject to a dntij, Tho person 
towards whom those acts arc to bo done or forborne is 
said to be invested with a rigid. 

Certain difinitions of a * Right ' examined. 

1. ^\rl(jht Is Hie security for the cnjoyvient of a good or 
ndrdutagc iclich one 'man derives from a duty imposed upon 
am^lher or oihrrs.* 

2. It las also been said that rights aro powers, powers to 
dcid With tlilvgif and pcrsoiis. 

Objections — 

(<'.) All rights aro not powers over things or persons. 
All or most of the rights styled rights in personam aro 
merely rights to acts and forbcai-ances. 

And many of tho rights styled ^ jura in rem * have no 
subject. 

(/>.) The party invested with a right is invested with that 
right in conscc[uence of tho corresponding duties being im- 
posed upon others, and this duty is enforced by the power 
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of the state, not by that of the person who is invested with 

the right. 

[The definition of right as 'facuUas faciendi aut nonfaciendi * 
if open to the same ohjections as tho la^t.] 
(c.) Right, the capacUfj of cxactiiuj from others acts or 

forbearances. 

Objection. — The means of exacting tho act or for- 
bearance, i.e. the sanction enforced by tho State, is not ex- 
pressly adverted to. 

Austiii*s brief definition. 

* A party has a right tvhcn another or others are hound or 
obliged hy Hie law to do or forbear toivanhf or in regard if 
him.* 



LECTURE XVII. 
Duties. 

Having explained those duties which have rights cor- 
responding to them, we now j)roceed to treat of those 
duties which have no corresponding rights. They aio 
called Absolute duties. 

Every legal duty is imposed by the command of the 
sovereign. It answers to a right when the sovereign 
commands that the acts shall be done to a deteiminate 
party other than the obliged. 

All other duties are absolute. 

A duty is absolute, 

1. "When tlie nets are to he ddiie or forborne towards oi- 
in respect of tlio ])er>on on whom the Juty is in.jn)se(l, :'.'.. 
when tijo duty is .<> If-injai'tHn-i. 

2. "When the acts ai*e tu Lo done c r r<irl-v»ri:i; bywards 
persons nut d>*>'r,iiiuat.\ uxlwv than ihi- ubliL'cJ. 

3. Wlicro llic duty iniposed is not oi.c ! '/'-ru'-ts i.-.//. . 

4. "NVliero tlio duty is to be observed luicards tho 
gOTcrci'jn imposing it. 
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[Self-regarding duties and duties not towards 
man aro only properly so called with regard to their 
proximate scope ; considered with reference to their 
more remote j)urposcs they are absolute duties re- 
gartling persons generally. 

Example — TIic duly incumbent on a person not to commit 
i-uit'i'Jo is a sclf-rcuMrvling duty in r«'.i,'ard of its proximate pur- 
joso, to tho end of dctorring liiui from taking his own life; 
but remotely it is impose I to benefit tlio community by deterring 
its members generally ir^A\l suicide.] 

So with relative duties and their correlating rights, they 
are conferred in numerous instances with the direct aim of 
promoting ilic public good, and indirectly to the same ex- 
tended purpose. 

Owing to a misconception of the above, the ground of 
distinction between Public and Private Law, according to 
the Koman law3'ers, is that Public Law ^ ad imhllce ntllia 
sperlaf^' Priv:ite Law * ad nivjulorum uiilia si)cctat* For it 
is chrar that as tlie general interests are the aggregate of 
individual interests, law regarding the former and law 
regarding the latter regard the same subject. 

The true distinction seems to be that Private Law 
regards persons as not- bearing political characters, Public 
Law regards them as having political chai-acters. 

Acrain, Blackstone thus distinoiiishes — 

Civil injuries and crimes. The former, he says, are 
private wrongs and concern individuals ; 

The latter are public ones, and concern the State. 

liiit this is untenable. 

A II ollences afTect the community and all ofTences affect 
mdividuals. 

Some arc not offences against rigliis^ and are, therefore 
])ursucd directly by the sovereign. 

It is in the difTerenco of procedure that the dLstinctiou 
botweou civil injuries and crimes lies. 
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An oficncc pnrsncd bj or at tlio discretion of the injured 
party or his representative, is a civil injuiy ; one pursued 
by the sovereign is a crime. 

Examples of the classes of Absolute duties. 

1. Self-regarding duties. — Tho proximate purpose of 

which is the advantage of the person obliged. 

Examples of violation of these — 
Suicide, drunkezmess. 

2. Absolute duties, the proximate purpose of which is 

the advantage of persons indefinitely. 

Erempff. — The duty of military porvico in most countries. 
TioUtioni. — Anion (on account of the danpcr to tho public). 

3. Absolute duties, tho proximate purpose of which is 
not the advantage of any person or persons. 

Example, — Our duticd towards the lower animals. 



LECTURE X^^II. 
Will and Hotive. 

Every legal duty is a duty to do or forbear from an 
outward act or acts, and is imposed by a command of the 
sovereign. 

To fulfil the duty is right, non-fninimcnt is .in injury ; 
the evil conditional on non-fnltilin.'iit is tlu' sanction. 
The nature of legal iiijnri^'s and .sanrtions must, tluMvforo, 
be investigated before we can comjiletc the fiualy.sis of ri^rl.t. 
and duty. And to determine tho import of injury :iii<I 
sanction wo must settle tlje meaninj- <»i" tl.e tirms Will, 
^lotive, Inteiition, uiul Xcu'lii.'"*' »<**'. V*^v — 

1. The sanetic'ii or e<.ii<llii(»:;:.l evil (l.rcrir.ii.i > t';.r will 
of tho person oliliired to the act or t'. »!•'.»< a r:i!.-"e. 

2. Aets and forhcaraTiees whieii an* the <.!•]. .'ts of (ir.:ii->i 
are tho oonsequeiices of volition or <h trraiiaaiit':; of ;h«* 
will. 
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3. Some injuries arc intentional, others arc conse- 
quences of vc'iHijaice, Both Intention and negligence run 
through the doctrine of injuries or wrongs. And inteniion 
moots us at every step in every department of jurisprudence. 
But to settle the import of the terms Intention and Xegli- 
p^ence it is necessary to settle the import of the term 1V7/7, 
for icill and inteniiou are inseparably connected, and negli- 
gence implies the absence of a due volition and intention. 

The Will. 

Certain movements of our bodies follow invariably and 
immediately our wislies or desires for those same move- 
ments. When we speak of the Will or power of willing, 
all that we mean is that we wish the movement, that we 
expect the movement to follow the wish, and that it does 
follow accordingly. 

In the case of all wishes other than those immediately 
followed by the bodily movements wished, the object of the 
wisli is attained tlirough a mean or a series of means. 

For example, — I wisli that my arm should move, and tho 
LckUIv movonunt follows tho wish. 

1 wish to lift up ft l>o()k ; and I wish certain IxxHly movements 
which aro tlio mean or instruinent for attaining: my ultimate end. 

The dominion of the will is limited to some of the 
bodily organs. 

The motion of tho heart, for instance, cannot bo 
(juickcned by a wish on my part that it should do so. 

The dominion of the will does not extend to the mind. 

For changes in the state of the mind aro not to bo 
attained by merely desiring or wishing thoso changes, 
but are tlio result of a long series of means beginning 
with desires which are really volitions. 

For example. — Taking up a book to banish an importunate 

thought. 
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The movement of tho l)ody to take up the book is \rillcd : 
Xhen follows a scries of means )>/ which tho ultimate end is 
sitt^tined. 

^ Olitions, then, aro such desires as arc imviediateli/ fol- 
"Vo^^^ l>y the bodily movements desircd. 

^Cts (propcrhj so called) arc snch bodily movements as 
itnti^ediately follow our desire of them. 

[A confusion arises from the tenn * acts ' being 
employed in an extended sense to mean,— ^ 
* Acts icilh ccrlniii of their conspquau'cs.* 

For example. — A ehoots B. Tho long tniin of inoi«lcnts 
included in that cspressiun arc considered as one act ; wlicrc^ts 
the only one of those incidents which is willed (and cense- 
quently tho only act), is the actually raibing and firing tho 
pistol. The sulwcqucnt incidents aro consequences of the act 
which is willed, and are not willed, but intended. In short, 
tetf arc willed and conseqnonccs intended.] 

Motive and WilL 

A motive is a wish causing or preceding a volition ; a 
^sh for something not to bo attained by ^vishing it, but 
which the party believes he shall attain by means of those 
wishes which ai*o called acts of tlio will. 

Again, motives may precede motives. 

I'W the dci^ircd object which doUrmines tho will may 
ho desired as a mean to an ulterior purpose, in which case 
tlic desire of the object which is the uhimatc end prompts 
tlxc desire which immediately precedes tho volition. 

[The subject of the will has atlrnctod muoh attention, for 
the business of our lives is cirried on by bodily movement*, 
"Which are the objects of volitions ; and also volitions are the 
only desires which consummate thcmsolvcs.] 
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LECTURE XIX. 
Intention. 

[Throughout tliis work Austin applios to Will, Volition, and 
Motive, tho moariiii;^.s above ^ivon. 

Acts imt.st be taken to iuclmle Acts properly so called and 
certain of their consec^ucnccs, us it is impossible to discard cur- 

r»Mji funns of ^pl'l•«.•h] 

Acts properly so called arc tho bodily movonients which 
imnu'diately follow our dusires of them ; they arc followed 

by ConScquOiCCS. 

To desire ilio act is to will it, to expect the conscqucuces 
is to intend them. 

Will includes intention, i.e. every act that is willed is 
intended. 

But intention does not imply will, for the consequences 
of an act are never ivillcd though generally intended (somo- 
tim(\s conscfjHcnccs aro 7iot intended). 

Where an agent intends a consequence, ho may either 
wish it or not wisli it. 

If ho wishes it he may wish it as an c?u/, or as a mein^ 
loan end. 

Strictly speaking, no external consequence is desired as 
an end, for tlic ultimate purpose of every volition is 
a feeling or sentiment — pleasure arising directly or in- 
directly. But where tlie pleasure can only arise from a 
given external consequence, tliat consequence is styled with 
snfllciont accuracy the end of tho act or volition. 

Where an intended consecpienco is wished as an end or 
a mean, motive and intention c«")ncur. The consequence in- 
tended is also wished, and the wish of the consequence 
Fuggests the volition. Henco tho frequent confusion of 

motive with intention, as in English law, where murder is 
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always described as committed 'of malice aforethought,* 
meaning simply 'intentionally.* 

Examples of tho threo TArieties of intoDtioD above de- 
Kribefl : — 

1. The Agent may intend a conseqaonce as an end. 

For instance. — A to appease his mortal hatred of B shoots 

him. 
B*s death is intended as An end. 
The agent ma J intend a consequcnco at a mean. 

2. A shoots B to get his purse. 

Ks death is intended ns a mean. Tho ultimate motive is 
the desire of getting the purse. 

3. The consequence may \>e intended and not wished for. 

A shoots at B with the intention of killing him. C is 
standing close bj And is vhot instead of B. 

Hero C's death is intended (inasmuch as its possibility is 
contemplAted by A), but it is not desired. 

Forbearances are intended and not willed. 

This follows from tho nature of volitions. In the case 
of % forbearance an act is xoillod other than tho act which is 
abstained from ; and from a knowledge that the act willed 
cxclodes the act forborne, tho agent intcnfls the forlcar- 
ance, 

[The subject may bo il hist rated by the following 
table : — 

Acts improperly so called, j.c. acts properly so called 
together with certain of tlicir consequences. 



Intended. 
1 






Not intended. 


WiUed And 

iii teazled. 
(Acts properly 
called) 


so 


IntcDvIcd and 
not -willed 

1 
1 






l>cwred. 

1 




Not desired. 


1 
Af a mt'in to 

un ecd. 




1 
1 

As an cLd. 
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LECTURE XX. 

Negligence, Heedlessness, and Eashness. 

Omission and forbearance distinguished. 

To forbear is not to do, with an intention of not doing. 

To omit is not to do, without thought of the act not 
done. 

Culpable omisisious receive the naino of negligence. 
Negligence is distin'^'ul.shcd from heedlessness thus : 

Negligence conbists iu the omissiou of an act and the 
vlolutuNL of a i}osit'icc diitij : the act is omitted because the 
jiireiit does 2iot advert to it. 

Heedlessness consists in t\\\i ^ct'fiH'mancc of an act and 
the i'iolatlun of a ncjaticc duty : the act is donu because the 
agent does not advert to its pi-obable cousequences. 

Rashness consists in the i^cr/unHauca of an act and the 
I'iulatioK vf a i)o,<illvc dutff : the aet is done because the 
agcut does not advert sufficiently to the probable coiLse- 
quenccs of tlie aet. 

Ilxamplc. — A llrcs at a murk chalked on a Mood fcnco. 
He docs not Mifiiciently advert to theclumeesof wouudiug soue- 
boJy ou tlio olhcr side. This is txainplo of ra^hnoss. 

Rashness, Heedlessness, or Xcgli^^euee >vcrc by the 
Koman jurists, in some eases, consideivd equivalent to 
dolufi^ i.e. to intention. 

The moaning of the Roman judsts in assuming that 
these e.xpressious "were equivalent, pi*obably amounts to 
this : — In certain cases it is impossible to determine whe- 
ther the aj^'ont intended, or whether ho was negligent or 
rasii. In such cases it is to bo ])resumed (in a civil action) 
that ho intended, and his liability adjusted accordingly. 

But a clear line of demarcation can be diuwn between 
LUcntion and Xcjlujencc, 
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To intend ii to beliere tliat a given act will or may 
toOow a certain Tolition or act ; intention is iherezoro a 
•laie of eoiuet&Kfneft. 

But negligence BXid heedlessneee imply nnconscionsncss ; 
in tlie first case the party does nd think of a given act ; in 
the second he docs n<4 advert to a given consequence. 

If the agent advert to the act or to the consequence he 



If he does not do so, he is heedless, negligent, or rash. 

Dolus. 

Doliis stricUy denotes /rauc2. It also by an extension 
of its meaning signifies inietttum or intentional icrong : the 
reason probably is that fraud imports intention, and for 
want of a name which would denote intention the Roman 
lawyers ezpresssd it by the name of a something which 
necessarily implied it. 

Culpa. 

As opposed to dolus, culpa imports negligence, heed- 
lessneu, or temerity, as well ns indirect intention (i.e. 
of consequences intended, but not desired). 

As opposed to neglifjentia, C7tlpa is restricted to delicts — 
injuries done through culpa in this sense, ^facicndo scrupcr 
admittantur,' 

Injuries done ncgUgeufid (when opposed to culpa) in this 
sense comprise all breaches of obligations, and are com- 
mitted *facicndo ant von Jacieudo,* 

[Th« worU msUet is ummI of iu<Iirect inUntion in tbo Ecglith 
law io nuch tho *aino wayusdolm in tbo Koman.] 

Summin^^ up — In Konian Law : — 

Infortttnioxn (alscnco of dolus aud cuIp>'i)->UDinU>nt tonality 
and abM-nce of intention. 

Culpa lint dolo » unlldvi^oJncM witb hevdlcitbucbtf, or roii- 
adriscdncfts with roAhncas. 

Direct intentionalitj»I)olttf. 

OUique intontionnlitjM Culpa. 



■ 
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LECTURE XXI. 
Present Intention to do a future Act. 

A present intention to do a future act differs from doing 
an act with a present intention. 

In the latter Ciiso the act is willed and done. In tho 
former it is neither willed nor done, though it is intended. 

It may be defined to be — 

*yl present desire </ an object (cither as an cud or a 

mean) with the present belief by the partf/ that he will Jo 

aets hereafter for the purpose of attainin>j it.* 

It is by this belief tliat the simple desire of tho object is 
distinguished from iho intention. 

A ]n*esent intention to do a future act is also distin- 
gui>hed from a ])resent volition and intention thus : In tho 
latter case we presently will and act, expecting a given 
consequence. 

In the former case wo neither presently will nor pn^- 

scntly act, but presently expect or belie vo that wo shall 

will hereafter. 

[Such expros-sions .is 'resolving^' and 'determining/ tia applied to 
a prcsenl iuloatiou to do .1 future act, simply denoto that wo desiro tho 
object intensely, and that \vo h.ivo a correspond int,dj strong bciiof'that 

ve sliall resort to moans of attaining it.] 

It is clear that wo may presently intend a future for- 
bearance as well as a future act, and all that can bo said in 
general of intentions to act in future may bo applied with 
but slight modifications of intentions to forbear in future. 

An intended consequence of an intended future act is 
not always desired, for we may intend or expect that tho 
act, which wo presently believe that we shall hereafter will, 
may bo followed by consequences which we do not desire. 

The execution of every intention to do a future act 
is necessarily postponed to a future time. 
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Sach intention is revocable or ambulatory, ue, tbo dcsiro 
which is the g^ond of tbo intention may cease before tbo 
intention is carried into execution. 

It xnaj also be matured or not matured, 

"NVben a long series of acts and means is a necessary 
condition to tbo attainment of the desired end tbo deter- 
mination of this series is styled ' tbo compassing of tbe 
desired object.' 

Attempts. 

When one or more acts have to be done in succession 
before a desired object can be attained, doing any one 
of the acts which precede the last is styled an attempt 

When a criminal intention is e\ndeucod b}* an attempt, 
the party is punished in respect of tbe criminal intention. 

Tbe reason for requiring an attempt is probably tbe 
danger of a mere confession bciug admitted. 

Intention considered apart from its relation to injuries. 

In all cases we shall find intention reducible to one of 
two notions : — 

1. A present volition and act ^^'itb tbo expectation 
of a consequence ; or — 

2. A present belief on tbo part of the j)er.son in 
question tbat be Avill do an act in the future. 

For example. — The * intention of the h'ji,<Jat(fr* ex- 
presses cither the purpose with which he made tiie law, 
or the sense wliich ho annexed to his own expiv.ssiou.s, 
and that in whieh he hoped otliers would uiider^taiid 
them. In either ca.se wo mean that he willed and per- 
formed a ^iven act expect iii^ a ^'iven eon.secjuciiee. 
The intention of contr.u'tii;^' parties is the ^oI.^c to bo in- 
ferred from the words u.^cJ, or from tl*e iran>acliun, or both, 
tbat one party gave and the other received the ])n)iiiibe. 

[Pdley's dcfii^iliuu. — * AVlii.::. tac ton.is wl" a ]»r":ii;>o ..*:r;..L 
of moru bCDica than oue, iho pryUiiM' in to 1 c j crt"or:..t i ia tl.al 
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5cn-o ia which the promisor approhondcil at the time that the 
j.n'ni!M'c roiv-'ivcti it,* woiiM Ico^l to this, that amistakco r.ppre- 
hfiisioii hy tho promisor of the approhoujition of the promisee 
wuulil exoM-rato iho promisor.] 

The truo rule is the understanding of both parties. If 
tho undorstimding of the parties dillbred materiallj' there is 
no consensus, and consequently no contract. And if a 
written instrument contain tho tvrnis of tho contract, it is 
the only admissible evidence of what those terms were. 

[The sense of t!u^ promise, hcing tho moaning; which each 
:nrtv attaches to tho "wc)rils or tho tniusaction, i» a totally dif- 
I'trcnt thin^ from the iiitoiition. I'^ieh of tho parties doe» 
a present act expecting a ^ivt*n cousoqueaco.] 



LFXTUllE XXII. 

Sanction. 

Sanction is evil incurred or to be incurred by disobe- 
dience to command. 

Obligation is liability to that evil in the event of dis- 
obedience, and cuDseciuently regards tho futuiv. 

[If tho party has acted or forl-orno .inp-eeably to tho com- 
ma:. d. he has wljolly or in part fullilh-d tlie oLligation. 

hi positive duties p«rfu.'::iaucoexliLguishos duty and pi<^ht. 

In ea-c of negative duties tho duty can never bo ox- 
tinpii^hi'l l-y fullllmeut, ihougli it ceases if tho right be 
extinguished.] 

Sanctions operate upon the DESIBES of the obliged. 

In the ease of positive duties they may bo said to act 
upon the v:iU. 

But if the duty be negative — Then tho desire of 
avoiding the evil which impends from tlie law causes the 
jigont to forhmrj and this forbearance is intended, bat not 
v:illed J fur the party either wills an act inconsistent with 

o 
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the act forborne, or remains in a state of inaction wrhicli 
excludes it. 

In the case of a pasitive duty it may be said that wo 
are obliged through our wills ; for the force of the obliga- 
tion lies in our desire of avoiding the threatened c%'il, to 
avoid which we will the act which is commaTidod. 

An obligation to desire (in the sense in which desire is 
opposed to will) is not possible ; for, although we desire to 
avoid the sanction, we arc not necessarily averse from that 
which the law forbids, and vice versa. 

"When wo desire what the law forbids, or are averse 
from that which the law enjoins, wo observe our duty, 
because our aversion to the sanction overcomes the con- 
flicting wish. There is here no ctnijUct of will and di'$iri\ 
as is currently stated, but a conflict of a stronger with 
a weaker desire. And this stronger desire (of avoiding 
the sanction) does not extinguish, though it musters and 
controls, the sinister desire ; except that in the way of asso- 
ciation, through the thought of the act or forbearance which 
constitutes the breach of duty being constantly associated 
with the thought of the sanction or evil, anil thronn^K the 
desire of avoiding tliisevil being stronger llian the disiro oi^ 
the conseijuences foUowini; tlie given actor forbearance, wc; 
look upon tho act or forbearance as a source of proLahlt* 
evil, and thus rejjard it with aversion. So tlie strDnirtu' 
desire of avoiding the Siinctiv)n extinguishes the weaker 
one for the consequences of ilie act. 

When the fear of the evils iinpendin^r from the law lias 
(jtilnguisln d the disirts which urge to breach of iluty, tluj 
man is just; in otlier words, when he loves justice for itself, 
and not because he fears the sanctions which inijK'nJ from 
the law, he is^*J/^f^ 

[This in not llu" oi.ly ►..ur.N* of mu'Ii a li«»r.-vi,l.".: .I'v; -i*; .:.. 
f'>r low i»l" iu>tico ij» ;u>o t'.irtiv .'crit r.itJvi I v o.r..-!wi :..!:';.s <.;' 
tLo utility of ji:>li>'o i\iA ly tiio \yj\v of ^'oiiiroj uti. tv iV.t 
\y uU moro or U*m btroDb''»y.] 
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Wlion a man's desires habitually accord with his duties 
wo say lie is just. 

Wlien tlicy arc habitually advei'sc wo say tliat his mind 

is ilispoacJ 10 injustice. 

[X.r». — Wo often speak of a deliborato iDtcntiou to do a 
criminal uot as *.a tlepnivixl will ;' but it ismaDifost that bad- 
hoi^d ur gooduess cannot bo allirmod of tho will at all.] 



LECTURE XXIII. 
Physical Compulsion distingfuished from Sanction. 

The compulsion implied in duty and oblig^ation is hate 
and fear of an evil wliich wcj may avoid by desiring to ful- 
til a sonutliinLT wbioh wo end fulfil if we wish. 

All other compulsiou or restraint may be termed 
Physical. 

Fnr c.r<i',ii2>lc. — A man is imprisoned in a coll from 

wliioh he could escape if ho tried, but is deterred by 

fi-ar of tho probable evil if he succeeded. In this caso 

tlio man is ohli'jrd to stay in the cell. 

But if a man is imprisoned in a cell, of which the 

door is locked, pliysical restraint is applied to his body. 

AVlii'ther ho will escape or not depends not upon his 

desires. 

Physical compulsion may apply to the mind as well as 
the body. 

[\Vi« 1j;ivo Seen that tho dominion of tho will does not 

cxUud to the niiiui.] 

For a chani^'o in ilio mind may bo wrought or prevented 
whether wc desire the change or not, e.g. tho change of 
mind produced by evidence which leads a pei*son to admit 
a conclusion though ho docs not wish to admit it. 

[Wo cannot bo obliged to builcr or not to suffer. The only 

o2 
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posi>iblo objects of duties and obligations are acts and forbear- 
ances, vbicb do depend upon our dcsin'M, and by wbich wo may 
induce or avert suffering. SuHbriug is tho ulliniaio sanction ; 
but we cannot bo obliged to sutfer, for that ^ould po»tubito our 
being obliged to t>omctbiug vhich docs not depend on our 
detirca.] 



LECTURE XXIV. 
Guilt, Imputability. 

The import of these terms must l)o considered before 
wo can estimate fully tho nature of Injui*y or Wrong. 

Certain forbearances, omissions, and acts are wrongs 
or injuries ; and their authors arc violators of duties and 
obligations. The parties forbearing, omitting, or acting 
are guilty, and their plight is styled guilt or imputability. 

ISJcgligence (the omission of a given act through not 
adverting to it), Heedlessness (tho performance of an act 
through not adverting to its probable consciinences), and 
Basliness (tho performance of an act through insuflicicnt 
advertence to it), are sevorally cssoniial component parts 
of injury or wrong (as is alst) Intention, of which horcati vr). 
Bat action, foihcarancc, vv oiai.s>ion is also a iict\*ss;ny 
ingredient. Intention (in tlu* sense of pro.MMit inii'iition), 
negligence, hocdli'ssnoss, or rashness, is not iu itsrlf wroiiLj^; 
but iu oi'dt-r to jdace U\c agoni in tho posit iuu of imputa- 
bility the intention, rashness, or iie^ligence must bo rofoiTod 
to some act, forbearance, or onils.slon of which it was tho 
cause. 

[With regard to pro'-nt ii.tenlion tot'.o an act in {]\o fu»i3r.\ 
it i« possible ll..it i;.«.U' r< :.>oi'»ii>;;i ->» n.. :'..; i r ir..i;r.i ;.-» 
:i w.-oiij^. Wc might l.r oblige! to :*':-l.v,.r :V :;. s.;ri. .;,:.i,: i.-n^ 
as aro }>«»ttlcd, .i.M'ir.it.-. <-r oorMai.tly r<our:::!i;. Tl.t- :'. .ir ■.:' 
^'Ui.lnl.nicr.t iiiit^hw pri.v.Lt M.e)i {^'■*^v.^:il ri\ '.irr< r.Ci\ ;.:. 1 :]••■ 
pcmivious act to vLicIi tito i::ULlivy-i! vl.vii rccurriL^' ir«.- 
i^uciiUy would lead.j 
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Restriction of Guilt or Culpa to Intention, Heed- 
lessness, &c., as tlie CAUSE of Action, Forbearance, 
Omission, &c 

An opinion prevails among German jurists that to con- 
stituir LTuilt the will of tbo p:irty must liavo been in such a 
proilionnicnt that the criminal fact may be imputed, i.e. that 
tlic criminal laot may bo imputed as effect to the stato of 
his mind as cause. 

In otlior wortls, CkJihx DEnotes tho state of the party's 
miiul, 5iItliouu"U it CONuotes tho positive or negative consc- 
(luc^nccs ufilie state of his mind. 

A. 

* Ir.jr.ry ' and * Guilt ' arc merely tho contradictory of 
' Obligation ' and * Duty.' 

Partii's iu'ii obliged to do or forbear with various modi- 
fications. 

If they r.re obliged to do they aro bound not to omit 
the act negligent 1}' or intentionally. 

If they are obliged to forhcar they aro bound not to do 
the act negligently or rashly. 

So, if a person onn't an act negligently or intentionally 
lie breaks a j)ositivc dnty. 

Audit' he does an act negligently lie breaks anegative one. 

An iiijiny is, therefore, tlic contradictory of that which 
the law iniposirig the duty enjoins or forbids. 

Iiieaniiig of the phrase Corpm delicti, 

C ^rpi'if delicti is a collective name for the sum or aggre- 
gate of tho various ingredients which make a given fact a 
l.)reae]i of a given law. 

Tims, an attempt may be distinguished from consum- 
mation of a criminal purpose. For want of tho conse- 
quence there is not tho corpus of the principal delict. *I5at 
the intention, coupled with an act tending to the conse- 
quenee, constitutes ihc corpus of the secondary delict 
styled an aitcmpt. 
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LECTURE XXV. 
Intention or inadvertence is of the essence of Injury. 

[This xras Assumed at p. 84.] 

There can be no breach of duty unless the sanction were 
capable of operating as a motiro to the fulfilment of tho 
duty; and tho sanction operates upon the obliged in a two- 
fold manner, 

1. By counteracting the motives or desires prompt- 
ing to a breach of dnty. 

2. By tending to excite the attention which tlio 
fulfilment of the duly rctjnires. 

And unless the party knew or miglit have known 
that ho was violating tho duty, tlio sanction could not 
operate at the moment of the wrong. 

Therefore, Injury supposes unlawful intention or 
unlawful inadvertence (i.e. negligence, heedlessness, 
or rashness). 
Anomalous exception in English Law. 

It frequently lia])pons that in ca.^es of oblii^ation, ail.>li;i^' 
directly from contract, when time for performance is not 
determined by the conlraci, j)erformanco is duo so soi>n as 
the obligoo dc.'^ire it. 

For cxainj>h'. — If I buy goods I am hound from ilic 
moment of delivery to j)ay ilic price to the seller. In 
this ea.so and .similar uiie.-> it i.< iiii[m>. :.iMc (h:i( I In.' c>l'!.- 
t:uiion should Ix! broken throU'^h inalientina or ir.:ul- 
vertenee, until the obIiL,ae tle^iro j'erl'oriaai.ee, aijtl iho 
obllLTor l>c informed of the dc.^.re. 

According to li^e rale in liie Cumni(*n Lnv Couru, iht; 
creditor may bug the debtor as for a brtach </ oll.'ju:i, i. ;.l 
once, wiihout a previous demand. 
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This is justUied bj tho argument that an action is in it- 
M'lf a dciiKiiul. 

Tills arL'inncnt is opposed to the view that a right of 
action is ioinulcd v^n an injury, that uuUiwful intention or 
injuiy is of the essence of injury, and that in cases sacli as 
tlic OHO mulor consideration tliero is no room for unlawful 
innT.tioii 1:11 the creditor desire performance and tho 
(h'i)n)r Ih" ai)})rised of the desire. 

The principle applied to the possession of res aliena. 
If I he j)osses.>i(;n be maldjide it is itself a wrong, and tbo 

<)i)!i''-ation is ex delicto. 

Jf the possession be Z/0/i« y/(/(j it is not a wrong ; the 
oblii^ation bcini^ >jua.<i ex contractu. But on notice given by 
tin* person cnlitled, further possession becomes cither a 
hreiich of tlie tpiasi eoniraet or a violation of tho jus in rem 
residii:;^ in the j^crsou entitled. 

The Roman Law consistently maintains the principle 

that intention is of the essence of Injury. 

In all crises the institution of an action must l)o pre- 
ceded by notice to the dobtor, provi»led ho can bo found. 

The non-performance of an obligation is in Eoman Law 

styled * /i?o/'(/,* for tho debtor delays performance. Tbo 

predicament in Avhic^h the debtor is placed in conscqucneo 

of his non-pcrrorniance is also called viot'a. 

Ff'r r.va/,ij !r. — A b.iilcu is in mora if ho refuse to return a 
b.'iiliiK'iitoii doiiuiud, and is liablo for accidunUd damage. 

i^jx'akin*;: generally, if no time be fixed for performance 
the debtur is i/i mord only after demand by the creditor. 
Tbii if a ]i:ii'iiciil:ir time be, lixed for jH-rformnnce, tbo 
debtor by n(»n-pLrformauce becomes ia mordj without de- 
mand l)y the creditor. Tlie rule in Itomau Law is ^Di*:s 
iiiicrj^teUai j,ro hoiniue.* 

[i'.iv.'joh of Contract i« no exception to the principle, po^ 
thouLrh in our law wo di^tIngTli^ll action:* cx contractu from 
actions ex delicto, yet the former are founded ou injary as much 
liB tho latter.] 
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Eecapitulation. 
Unlawful intention or unla>rfal inadvertence is thcroforo 
of the essence of injun*, because the Ranctiou could not 
have operated npon the ])iu*ty as a motive to the falfilmciit 
of the duty unless he had been conscious that he was 
violating the duty, or unless he would have been conscious 
of it if he had attended as he ought. 

Grounds of Exemption from Liability. 

These ar« mostly reducible to the same pnnciple, i.n, 
that the party is clear of liability because — 

1. He is clear of intention or inadvertence, or 

2. He is presumed to be clear of intention or inadver. 

tence. 

i. Canun or Accident 

Xo one is liable for a mischief ri*sultii)fj fi*c»ni accident, 
I.e. from some event {other than an act of his own), wliieh ho 
was unable to foresee or, foreseeing, was unable to ])revent. 

Bat by virtue of an obli«rat.*on arising aJiiiinlc he may be 
liable (though he is not liable us for an ivjury or tcrviuj in 
respect of the accidental misi;hief). 

For cxant^il''. — A ni.iki's a • <A*y><'.'/V////i ' wit I. T). Tiio miI>- 
jcct of tlio tli-j-o^it !»< «'cs;r'>y«Hi acvi«lrni;illy. II in iiut ii iM«- as 
for an injury ; l»ut if i«y ;i:i-<iliir contnu't II lias .uT'-t-.l to kccj) 
ihe drpobit safi'ly, tluu l.o is jniswfr.illo ontlio cinuract. 

ii. Ignorance or Error. 

Ignorance of fact is another ground of exemption. 

Though the j>roximate ground is it^'-noninee or error, llu; 
ultimate ground is tlie absence of unl.'iwful inieiitioii or in- 
advertence. 

[For if the i:rii>r.»ri.'e couM liavo l'«.<a rcir.uVi.l \\ tluo t\\- 
t«"Mi<):« «'r a ivort* :nT, ;)jc;.«.l i^ ini| ut.iMo l«> :.' :!:_•< ?.••. , !.i ni- 
lo!'>:.rs'*, or tt 111. Dty. j 

FiT fjr,ii:-li'. — If iiifrr. ilru' to kill a 1 ;;r.'!.i ■ ■wJi-i !..is 
br'krn i:iT«» iw}' h'>'.;.'-.^ I h-r.I^r .\\A kill (n. li.i* <:.. .k) liiv ^wn 
fccrvMiit, li.c misoliicf is allrilutablc to inevilablo irr>r. 
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Ig^norance of Law. 

For an obliirution to he oflfoctual — 

1. Tiio pjirty iimst know the law imposing tbo obli- 
u-:iti()U to wliii^h the sanrtion is annexed. 

'J. Tlio \Kn'iy must, know (or must bo in such a position 
T'h:ii wiihiluo aJviTionco liomiL,^ht know) that the given act 
wc»ul(l amount to a l»roacli of tlie obligation. 

Unless iheso coiHlIiious concur, the sanction cannot 
o})erate n}'i»n his th^siivs. 

Ignorance of fiict is therefore in every system of Law 

a ground of exemption. . 

Ignorance of Law is generally not a ground of ex- 
emption. 

The reason given in the Pandects is — 

That igrioranoe witli reL'"ard to fact is often inevitable ; 
thai is to say, no aiteiuiou or auverteneo could prevent it. 
Ihit i^niorauec of law txcuses none, for the law both can bo 
and ought, to be knowable. 

[Answer to this — 

That it mistakes what is for wh.at ought to bo. 

No actual system is so knowable.] 

Llackstone follows in ihe same line, nrging that every 
one '//<(/7 know the law and »V Li/'ml to know it. 

Thi-. a.ssertin^' thar ignorance should not excuse because 
i!(C ji'(i'f>i i.-y bound to hnciv is to adduce the rule as a reason 
for itself. 

Tlje true argument in favour of the geneml rnlo sceni.s 
to he t'lat if it,nioranee of law were admitted as a ground of 
exemption, the Courts W(»uld he occupied with questions 
imjH)ssible of solution, as to whether the ]>arty was 
i;^norant of the law at the time of the wrong done, and 
assuming his ignor.uice, whether it was inevitable. 

The admission of ignorance of fact as a ground of ex- 
emption is not attended with th.e.se disadvantages, for tbo in- 
quiry is limited to a given incident. 
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In our own law tbo rule holds almost universally. In 
the Roman Law thcro are certain classes of persons * quihus 
pertnissum est jus ignorare,^ e.g. women, children under age, 
and soldiers. The reason is that it is presumed that their 
information docs not extend to a knowledge of law. 

[But crcn these clasifcs of persons cannot allege with effect 
their ig^or.iDce of tho»e parts of the law which uro founded ou 
the jus gentium. 

This correKponds to our divi^^ion of malum in se an'I malum 
prohibitum.] 

The objection to ex j)Ost facto laws is consonant with the 
general principle that intention is of the essence of injury. 
The law not being in existence at the time of the injury 
being done, there could have been no sanction to operate as 
a motive to obedience, there being notliing to obey. 

There could, therefore, bo no injury, because no in- 
tention to break a law. 



LECTURE XXVI. 
[Digression on presumptions of Law. 

Presumptions are of two classes, Prcsnini^finues humim's 
and ^'rctiniijUioi.cs Juris : the lultiT i:u\y Ikj .sulnliviiicd into 
^»rcsunij>ti>fucs Juris and j-rt\<uinj'fiunc.<J'r,'s »■/ tic Jure. 

Presumptiones hoininis, or pi\>uiiiptiv*ns >:inj»]y so 
callc<l, r»re drawn from facts of wliich the law lias K-ft tiu; 
prohativi- force to tlu* di>crction (»f tiic jii<l.i^'«*. 

A j>rrfuntj>iio liuniiitis is ]iot iK'(;cs>ariiy Cui. elusive i^vcu 
if n«> j>:tjuf lv» the cunliMiy l>o aJ«lucrti. 

Prcsumptioucs juris a.**!.' iL:\miC(S tlrMwn in p'.:/^iia:.Ci« 
of \Lv jii\'app<niit:i:cnL of \.\ic law. l*i\»of in ila- ct<i.t;-.try 
ib adnii;isii)lo in thc^o cases, but, till it is adduced tl«u ;)rc- 
sumption holds good. 
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Presumptiones juris et de jure. — In those the law jin.^ 
dctcrniiiics llio probative force of the fact, and also forbids 
the admission of counter cviJonce.] 

iii. Infancy and Insanity. 

An infant or an insane person is exempted from liability 
])ee:inso it is a jinst'inptio jur'm that he is not iloU cajiax, or 
(\i])ahl(» of conseiousness that his oondnct conflicts with 
the hiw. This caj)acity may be estabHshed by appropriate 
evidence. 

In the case of an infant less tlwin seven years old tho 
inferenee of inca])aeity is ii jtrcsiDiqttio Juris ct dejurc. 

This is n<»t inconsistent with tho statement, that i^or- 
nnci' oi tlie law is not (j'cr .S'*) a ground of exemption, for in 
tho above cases igiioranoe of law is only considered as one 
of the grounds of exenij)iion in company -with others from 
which it cannot l)e severed. 

iv. Drunkenness. 

In the Roman Law drunkenness (unless it was the con- 
sequence of an unlawful intention) was a ground of 
exenij)ti()n, even in the cast* of a delict. Drunkenness is 
assumed to be .similar to infancy and insanity, accordinc'' to 
this view. 

In English Law drunkenness is no exemption. 

V. Sudden and Furious Anger. 

In ]']ngii>h Law tliia is never a ground of exemption. 

In Ivojnan Law it is admitted if it bo such as to exclude 
all CDUseiousness of the lawfuhiess of tho act, in the same 
way as drunkeniu'ss and insanity. 

Wlu-n the party is answerable for deeds done in furious 
anger it is in respect of his having neglected that self«dis- 
cipline which would have prevented such auger. 
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[The case of impcritia op want of skill is trontC'l in the .«;ime way.] 

[The distinction between delicts and quasi-delicts of tho 
Boman Law seems to 1>c illogical. 

For example. — The imperitia of a physician is a delict. 

That of a judge, a quaj«i-dolict. 

But the ground of liability is in both cases tho Kimo. tho 
Liking upon himself by tho injuring jxarty of functions ho was 
not quulifiod to exercise. And the riglit violated being in each 
case one in rem, they are both delicts.] 

Grounds of exemption not depending on the foregoing 
principle. 

Tho party is exempted in some cases in which the sanc- 
tion might act on his desires, but in >vhich tho fact does 
not depend on his desires. 

For example — 

1. In case of physical restraint : 

The agent may be conscious of tho obligation, but tho 
sanction would not bo eflTectnal if applied, because the 
agent conid not perform the obligation. 

2. In case of extreme terror : 

The agent is urged to a breach of the duty by a motive 
stronger than any sanction ; and as the sanction would bo 
inoperatirc, its infliction would Ixi unadvisable. 

[The above ca«cs arc ruln-r innUmccs in M'hich tjjc liDtiwn 
of obligation is waniins', b« o^iu-su the eancliuu oouM not bo 
operative.] 



LKCTUKI*: XXVII. 
Sanctions. 

Sanctions may be divided into two classes ; — 

1. Those which are enforced at the discretion of the 
injured party, or of his re])rL'r>c:iiaiivL', l.r. Civil or Private 
Sanctions. 

2. Those which are enforced at the discretion of the 
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sovereig^n or state, as exercised according to law, ue. Cri- 
minal or Public Sanctions. 

By some it is urpfi»d thiit the object of criminal sanctions 
i-s tli(; i)rovontioa of wrongs, 

Tliat of civil, the redre.NS of wrongs. 

But tlie rLUioto and ])aramount end of a civil sanction, 
as well as that of tlio criminal one, is tlio lircveniion of 
wrongs. 

And further, actions, such as the Roman penal actions, 
arc soniotiincs given topunisli tluMvrong doer as well a;> to 
give redrosb to the injured party. 

It is al.->»o heUl that the prccrntioH of fuiui'O injuries is 
tlio sol(i end of a criminal ])roeeeding, and that tho pi'oven- 
tion of injuries aiul tlio n?dress of iho injured party is tho 
object of civil proceedings. 

But this will not ]h)!d, {ov in these civil actions which 
are cuIKmI j^mal the action is given for the mere purpose of 
punitshing the wrong doer. 

laws are sometimes sanctioned by nullities : 

For cranq'lc. — The legislature annexes rights to cerlaiu 
transactions on ccrrnin conditions — to contracts, for in- 
stance: If the conditions be not observed tho transactioo 
is void or voidal)]i\ 

Some sanctions are vicarious, — tiiey only act on us 
tliough sympathy. 

F(tr c.iuiaijjlc. — Forfeiture for treason, wiiich punished 
the children for tiie fault of the father. 

Various meanings of the word Sanction : 

1. In the sense used above — a conditional evil annexed 
to a law to produce obedience to tliat law. 

2. BlackstOlie limits it to punishment under a criminal 
proceeding, and the lloman lawyers applied it to tho clause 
in a per.al law declaring th.e punishment. 

3. It also is used as equivalent to * confirmation by lejal 
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nuthority^ tas when we say tHat a bill is sanctioned by 
Parliament. 

4. In the Digest, * sanction ' is used of the law or the body 
of law collectively ; if in bcp^inning of digest, Totam sanC" 
iiotiem Bomanam — all the Law of Home. 



End op Pabt I. 



Part I. consisted of definitions of leading terms : in 
part II. wo proceed to consider Law with reference to its 
Sources and to the Modes in which it begins and ends. 
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TAKT II— LAW IN RELATION TO ITS SOURCES AND 
TO TILE MODES IN AVTUOII IT BEGINS AND ENDS. . 



LECTURE XXVIIL 

Meaning^ of the phrase * Sources of the Law.* 

1. In one of its senses the source of a law is its direct 
or immediate author. 

[If iho'imnicJiato aiulior Ijo tho sovereign, the moUphor is pro- 
perly u<cd ; if a subordinate, iho piiraso is improperly used, but may 
bo rctaiiicd for coiivcisicucc] 

2. It also means the original or earliest extant monu- 
ments or clociunents from which the body of tho law may 

be known or conjocrured. 

[^lorc properly the phrase viewed in tin's light means — 
' Sinnrrs of the knoich'df/c conversant about laioSy* ^ fontes 

cqulbds juris tiotilia hauritiir.^'] 

For c:ciU,tpie. — In Roman Law the extracts from tho classical 

jurists foutaincd iu JuNliuiari's c<xle. 

In Eii_;li5;ii law, iho btalutes and law reports. 

I^iw considered with reference to its sources is usually 
distinguished into Law Written and Unwritten. 

According to the Modern Civilians — 

Written Law is made immediately and directly by the 
supreme legislature. 
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Unwritten Law is not so made, but owes its validity to 
the authority of the supreme power. 

This mny bo called iho judicial meaning of tho phrases. 

According to the Eoman Lawyers — 

Written Law was that which was committed to writing 
at ihc outset. 

Unwritten Law was law not so committed to writing. 

This may bo called tbc grammatical meaning of the 
phrase. 

Though tho phrases written and nnwrittcn law givo 
riso to misapprehension, yet in the judicial sense they 
embody an imjwrtant distinction of laws into — 

L Those made directly and immediately by the 
supreme legislature ; and 

2. Those not so made, but deriving their validity from 
the sovereign. 

Of the first class we may take as exam])le.s — 

1. Our own Acts of Parliament, made direftly by tlie 
sovereign parliament. 

2. The ordinances made by the £tats Generaux in 

France wliilc they subsisted, luul hy the kings aftorw;u\ls. 

3. The leges, plebiscita, and scnatus consulta of the 
Romans {in Hhcrd rcjfuhliai). 

During the Conimonwcuhli tho snj>remc loij^lslatlvo 
power rcdideJ in tho Uoni.-in po(^|>Ie (senate and jtlrh.<). 
When this power was exerci>evl \>y tlio whole jn,j)'tji',,^ 
assembletl in curies or ceniiu'ies the enactnicnls were 
called * /<^ /(>-.* 

TVlien exercised by the j'h.lm with tlic concurrence of 
the senate, pJchiscita. 

When exiTcis.-d by ihe scnatt; v.irli iho Ci-iicniTeiiec? 
of the plebs (as >igiii;ied hy the tnl/iiiies uf I hi' j'khh; 

4. Tho constitutions of the Roman Emperors. — W'uv 
the debtructlon of the Coiiunonwealia tho legi.slativo 
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power was long exercised in constitutional forms, and the 
emperor wiis in theory merely ^^rincejis senatusJ After 
the accession of Hadrian, however, the emperors opculy 
Icirislatcd as monarchs and autocrators. 

These imperial constitntions were called principum 
2)Iacita, and were either General or SpeciaL 

General constitutions (edicta, leges edictales, epUtolcB 
gcncralcs) established a law or rule of a nuiversal or general 
character, and not rcgardin«^ specifically a single person 
or case. 

Special constitutions regarded specifically single persons 
or cases. Tlu-y were of various churacters. 

«. The extraordinary Mandate, or an order ad- 
dressed to a civil or military ofiicer to regulate his 
conduct generally, or in some specific case. 

/3. The Privilegia imposed on some single person 
an anomalous or irregular punishment, and were 
then called * odioTis,* 

Or conferred on some single person an anomalous 
or irregular right, and were then called ^favourable,* 

A patent right gniiited by Parliaracnt would iu our law 
illuhinuo tlie latter, and an act of attainder, the former da&s of 

y. Decreta and rescripta. — 

Tlicso were made by the emperors in their capacity 

of sovereign judges. 

A decrete was an order on regular appeal from a 
lower tribunal. 

A rescript wan an order preceding the judgment 
in a lower tribunal, directing the judge how to decide 
tho case. 
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. Kmnpliw of laws not made directly and immediately 
1»y the sovereign l^;islatnre» bnt deriving their authority 
•tiitcefroni. 

1. laws made by subordinate legislatures in the direct 
«r legidative manner. 

For example.'^ 

(a) Acts of the Grovemor-Gcnoral of India in 

CoancUi issued nndor authority of Parliament (tho 

right to legislate for India being expressly rcserred 

by Fiirliamont). 

[Guuida poMOssM (bj grant of tho Britiab Parliamont) tall 
power* of legulatioD, rabjcct to the Teto of tho Qneeo in 
Council. The British Parliament, ocoordinglj, is not sovoreign 
in Canada.] 

2. By-Laws made by corporate bodies. 

These are noode by the various bodies, but owe their 

validity to the anthority of the sovereign. 

JVr eMMp/c— The Board of Trado Regulations and Schemes 
of Chari^ Commissioners. 

8. laws made in the way of direct legislation by 
eourts of justice. 

These are made by the courts or by persons holding judi- 
cial offices not in their judicial capacities, but by a power of 
proper legislation conferred on them by the supremo legi.s* 
latnre. 

For tiampU.^' 

(a) Tlie Boles of Practice laid do\m by our Courts of Law. 

(ff) The arrets reglementaires of tho French parlements 
which were in the nature of ^vucral Htatutos. 

(7) The edicts of the Roman prstors forming tho bodj of 
law called the Jns pmterium. They wcro general lawn mode 
and published in tho way of dirort Irf^iiilation by virtue of a 
power at first a«»nTDe<ri by tho pra'ton*. aoti iifUirwards confirmed 
to them by tho suprnnu ic^nslature. 

4. Laws made in the way of judicial decisions by sub* 
ordinate tribunolri. 

[For lawn, as has been ob^orvcd already, aro oooa«ion.illy 
made in this way by tho sorervign himself, e.^, tho roscripta 
of the Roman empffors.] 
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[Jaivts originating in customs and in tlie opinions of jurists 
aro iioi iii>liiiguishaMo from other laws in respect of their 
source, lor they ilcrivo their effect as law, not from the jurists, 
but from tho judge or legihlator, who interposed his authority 

to tniin.] 

5. Autonomic Laws. 

'J'hoo arc laws established by private persons, to wliicli 

tlic IcirislfJure Icuds its sjiuction. 

For cjcamidf. — A latlier or gwanlian may prescribe to his 
cliild or w.ird certiin conduct which tlic Courts of Justice will 

compel him to follow. 



LECTURE XXIX. 



The distinction botween \NTittcn and unwritten law (in 
tlio judicial sense) is also denoted by the opposed expres- 
sions — 

Promulged and unpromulged. 

Law made by tlie supreme legislature is said to be 
promulged, and law omnnating from a subordinate source 
is said to bo unpromulged. 

f I'ur the pnrj>«>.sc of this distinciion wo must undorstand the 
wonl promulgcd to u.oan ' publi^-hed for the information of t)io 
]HT.so;.s lov.nii by tlio law,' and, if there is only ono person or a 
fiw p;rson> so bound, this proim:le:alion is t;iken to bo suffi- 
cient to answer tho purpose lor which promulgation is necessary.] 

But the words do not accui'alely represent the dis- 
tinction. 

For, first]}' — 

Laws established immediately by sovereiju authors 
are not necessarily promulged. 

[As a matter of fact, t!io general or cdictal constitutions of 
tho l<oman emperors were not binding till they wore published. 

u 2 
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Ilesce, probably, tho application of tho term * promulged ' to 
fQch laws ai proceed immediately from sovereign authors.] 

The rescripts of the emperors and others of their special 
oonstitntioDS were exclusively addressed to the pei*sons 
whom they specifically regarded. Yet they were set imme- 
diately by their sovereign anthers. 

In England an Act of Parliament becomes ohUgatonj 
from the moment it has received the royal assent, and no 
promnlgation is requisite, as it is a presumption ji^n'^ ci de 
jure that it is known to the subjects. 

Blackstone*s reason for this is, * that every man in Eng^ 
land if, in judgment of law, party to the making of an Act 
of Parliament^ being present thereat by his rcjyrcseiitativcs,* 

Secondly — 

Law may be generally published, though emanating 
from a subordinate source. 

For example.^— Tho law or equity of the pro) tors, which 
was published for the guidance of all whom it might concern. 

The distinction between Written and Unwritten Law 

in the Grammatical sense. 

According to the distinction, taken in this sense, laws 
are styled written or unwritten with regard to the dif- 
ference in the mode of their origin, and not with regard to 
a difference in their source. 

Any l.iw whicli, by tho authorliy of ha imniediatc 
maker, is written at tho time of its origin is styled Written 

Law. 

Any law not so written is styled Unwritten Law. This 
was the only distinction between ^^^itten iiial unwrltien 
law recognised by the lioiiian lu\vye:*>. 

For cj-tiiTiple. — The ])ra't<>rlun edicts ai.d tlie r';-y>'// ,>a 
prudcntium (us well a.s l*x, y//' 6/,<ctV(/, ti( miius co/i.<?c//«/, and 
principum placita) are styled jus scripium by Justinian 
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(Just. 1. 2, 3). Bat the pra?torian edicts aro clearly 
nn writ ton law in the juridical sense of the term. 

Customary law is, according to Justinian, /?« non scrips 
turn ; for, jussuming that it exists cotiscnsu utciUium^ it must 
orit^inatc .<//?«' scrip to, 

Law made by subordinate tribunals, or through judicial 
decisions, may belong to either class (scnsu grammaitco) ; if 
(!ommittod to writing in the lirst instance it would be 
written law, if not, unwritten. 

The distinction between written and unwritten lavr, 
.<rii>'n tjranDjiaticOy corresponds with the meaning of the 
j)lirasos in French law, ^Pai/s ile droit rxrit^ and * Pays dc 
rntdimies,' the former being the countiy where the Roman 
law (wlueh was writt-en law in the grammatical, but not 
the juridical sense, not being established by the direct con- 
sent of the sovereign) prevailed. It was written law, 
scusu jruiiimalicOf inasmuch as it existed in writing before 
it was adopted by the French courts. 

Hale and Blackstone adopted the juridical sense of the 
distinction between written and unwritten law. But the 
latter seems to confound the two meanings when he spoalcs 
of unwritten law thus : * I sfi/Ic these jiarts of our law leges 

non scriptre, Iccani^ti thrir orijinal institution and authority 
are not set down in wi'iting.* 

Tlio terms proper to tlie English law are not written and 
unwritten, but Statute and Common Law, a division which 
excludes law made in the direct mode by subordinate 
legislation. 

Distinction between law established directly (i.e. by 
the legislature) and Law established obliquely (i.c. by 

judicial decisions). 

(This 'listinction depends on the modes in which laws 
originate and not on their sources.) 

Whether established directly or obliquely, a law may 
emanate from the sovereign or from a subordinate source. 
AVhcn a law is established directly the object is the cstab- 
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lislimeiit of a law or mlo ; when indirectlj, the decision of 
a specific point or case. 

At an early |)eriod of a nation's history vrc generally 
find the legislative and judicial functions in the hands of 
the same person or body ; in our o^vn country the two 
functions hare become moix) widely separated than in any 
other. 

The two classes of law above considered will respec- 
tively be styled * Laio made direclhj* and * Law introduced 
and ohtainxitg ohliquohj^* or * Laxo estahltshcd in the xvinj of 
jndicial legislation,* 

[Tlie tcnn Judge-made Law, as used by Bcntbam, of part 
of this latter cla«s, uill be rejected as tending to confound tbo 
•ourcM with the modes of tbo origin of law.] 



LECTURE XXX. 
Certain supposed Soui'ces of Law examined. 

Every positive law is cstablislicd either imnuHliatcly by 
the monarch or sovcrti'rn bodv I'XrrcIsinLr jniiii'lal (»r Icf-'is- 
lativo functions, or ])y hubjcct iiulividiials or bodies cxcr- 
cisini^ delc^atcil powers of judicial or direct le;^i.s!aiion. 

liut it is by some writei-s snpposeil that there arc 
|>o>itivo laws which cjtist as such iudcj)cndcntly of a 
sovereign autiiority. 

The fi^^t of these kinds of law is — 

I. Customary Law. 

Custdinarv laws may be ilividrtl iiito two eI;»>.MS : — 
1. TlioM) styli'd notorious, wldch arc eniorccvi hy thu 
tribunals without ^^roij i»f their existence 
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•J. Those nccillufj i^oof before enforcement by tho 
tril)un;ils. 

This division ilocs not agree with the division of laws 
into General and Particular (General as prevailing through- 
out the country ; Particular as prevailing only in portions 
of it). General cnstomary laws are of the clasa termed 
* i/c/u/'/f >//>'.' ])ul of piirticular customary laws somo do not 
need proot' {c.>j. the. ciKtoni cj Gavelkind) and others do. 

The civil and canon laws as obtaining in England arc 
ranked by JJIaekstone and Hale with particular customary 
laws. Thoy W(nilil more accurately be styled ^sinuuLxr' (in 
the sense of ilio linnian jurists), as not possessing harmony 
or consistoney \\iih iho rest of our system. But they are 
undoubtedly ])ortions of the general law of the laud. 

We will lirst take the class of Notorious Customary 
Laws, or General Customary Laws, together with such Par- 
ticular Cnstomary Laws as are enforced by the tribunals 
without proof of their existence. 

1. A customary or moral rule may becomo a legal 
rule through adoption by the sovereign or subordinate 
l'jiX''">l'^ture, in which case it is styled Statute Law; or 

2. It may be taken as the ground of a judicial deci- 
sion to serve as a precedent, in which case it is called 
Judiciary Law. 

[Custom, wliich is tho cause of iho mond rule, \s by a con- 
fusion t»f tonus, as cxcmplllicil in tlio iiujiniug ofteu ntt.ichctl 
to ou>i«.niar* l;i\v, suppusul lo bo iho sourco of tho poifitivo law 
ft»uiuk-il ou it.] 

Aecording to cithor of tho above suppositions tho 
source of the legal rule is tho legislator or judge, as the 
case may be ; though when clothed in tho judicial mode 
with tilt; legal sanction tlio law is commonly called'* Cus- 
tomary Law,' notwithstanding that it owes its existence as 
law, liko every other law, to tho sanction of sovereign 
authority. 
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A current Hypothesis regarding the Source of 
Customary Law refuted. 

It has been held by many jurists that all tlie judiciary 
law administered by the Common Law courts is customary 
law, and exists by force of immemorial usage as positive law. 

Answers to this argument : — 

1. All the customs iramemorially current in tlie 
nation are not legally binding, which they would be if 
the positive laws founded on some of them obtained by 
force of immemorial usage. 

2. Supposing that customary law existed as positive 
law consensu nieutium^ it could not be abolished cxcejit 
with the consent of its imaginary founders. But positive, 
as founded on customary, law is often abolished by 
Parliament. 

3. According to the hypothesis, customary laws arc 
transmuted into positive laws when their existence as 
such is declared by decisions of the Common Law courts. 

But if they existed as positive laws Ircausc the peo})lo 
had observed them as Cfif^tnuiar^/ /•///♦>•, these declaratiouis 
and decisions would not be necrssnrv. As a 7naiter of 
fact, much of the judiciary law adinlnistored in the 
Common Law eonrts is not r*)UTHit'd on immeniorial 
usage — Mercantile law, for instance. 

4. The hypothesis in (jnestion sccins t«) disTv;/ard the 
judiciary law administered by other tribunals than the 
Common Law ci)\irts. 

The origin of the theory, that customary law j)l)tains as 
positive law, * caus-'usu uttnli^i.ii^* pmhaoly jiv'^ in the T>as- 
sago of Julian (Dl;_rtsr, i. i), II'J) : ^ Im* !> r.i!ii c ms ith'.h> <-/•., 
h'QC Jioii iiii)ucr,t>> cus'.oiiti nr. Jit JfC <.</ J's .jik'J >I.'r.'! ,,• 

moribus constitutuni. Xahi. (jtnL.i ?'^i.v,r /»/..>• /. </.'.- ,;//</ < r 
tntrito tt t(i qu'C sine nll>j scripto jxyuJi^.t j>rulavit toubiii.t 



CUSTOMARY LAW. 105 

onuh's. Xiwi quid interest 2)opulus SU&agio vohintatcm 

suam ih'cJant an rchus ij^sls cifacilsf^ 
Objections to tho passage : — 

1. It confounds an act of tho people in its sovereign 
caj.acity witli tlie acts of its several members. 

'1. Tiic j)()sition would be plausible // the j>»'n^ Jej were 
really sovereign, but under an oligarchy or monarchy it 
appears absurd that, the laws formally established by the 
virtu:d monarch and the customs observed by tho 
erovcrncd should be referred to tho same source. 

Blackstonc says, in commenting on the juissago above 
cpioted, * // Is one of ihr charaetcristic marh's of EmjlUh 
I'lbci'tj I tin I Old' cciiunon law depauJs niton custom which 
car,'l''s this in ft- nidi i riilcnce of freedom ahnitj with if^ 

Unit it I'.'ds j>rulah!ij introduced hij the voluntary consent 

(;;" the jicople,^ 

lUit ciistoMiarv law exists as positive law on establisli- 
mout by tlie soverei^^n. If the people have no share in the 
sovert,'i;^iity ihey can have no part in the introduction of 
posiiive law. 

And under oligarchies and monarchies much of the 
prevailing; law is customary, so that it cannot be a mark of 
freedom, a term which means, if anything, that tho govern- 
meul is purely or ])artially popular. 

J>laeksti)ne may have meant that the CUStoms on Avliich 
the law is ])roduced are necessarily introduced by tho con- 
sent of the pev)ple, or are necessarily consonant with 
their interests and wishes. 

If the ])eople are enlightened and strong this position 
miLrht be teriable. 

If tliey bo ignorant and weak, custom as well as law 
will comiiionly be against them. 

For instance, the slavish condition of tho lower classes 
in the Middle Ages was duo to custom, and law framed 
upon it. The body of tho people iu many European 
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oountrics have been relieved by direct legislation from the 
evils with which they were before burdened. 

II. The second class of laws supposed to exist as 
positive laws independently of a sovereign authority 
consists of: — 

• Jus pmdentibus compositum/ or law constructed by 
private jurisconsults respected for their knowledge and 
judgment. 

It will appear by reasoning similar to that in the case of 

customary law that the ojunions of these jurist.'S may bo 

causes, bat cannot bo sources of law. Their o})inioiis 

derive their eflect as law from the interposed authority of 

the judge or legislator. 

[According to a story in tho Digest the tribun:ils in i\\o 
reign of Augustus "vrero inbtructod to take tho law in certain 
doubtful caiscs from the dicta of certain jurisconsultj* who 
irere named. If so, thc>»o trtro judges of tho law, and not 
merely private individuals.] 

In our own law the authority of tho prudcntes, or, as 
we should call them, tho text-writers, is sunk, and tho 
decisions really fi'umcd on their oj)iiu()n.s arc c<^iivsiJcrod 
declarations of law csiablishtd by inHuoiiiorial custom. 

III. The third class of these Laws consists of Law 
Natural or Universal. 

The Divine being or nature is not a soi;rcc of law in 
tho strict sense. I^iw fasliioned on a Divino or r.atural 
oripnal exists as Luc by the e>tubii-slHUent t)f the human 
Boven'ign. 

The Divine Wing or nature is the remote cause, and 
not the source of such law. 

The extension (*f thu tt-rm * .V".w/V*; ' to in».'l'.:.le v\viv 
*n,th>tc C'lusc^ le;i<ls to eiidle.ss eonf'.i>i(>n. TiiU^ *./•■< - / 
tuiiui'a inter uitDitA },t>nit,,'S c ■.<>!•! -iit, * i/"."* ,.,>>.■(/, i;.< <'',•- 
fiitu!ii:ii,* * ifii.< j>ni(Jt nfiijiis r.,//,^.,AV, /////<,' derive tlieir n;l:.lL^ 
from their rcviotc c*iiuv, aud nnt Irom tlieir buurco. 
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Ag.'iln, in onr own legislation yvc see a similar result, 
as when an Act of Parlianioiit is associated witli the name 
of its remote cause ; for instance, * Lord Campbell's Act/ 
the source of any such Act being the supremo government. 



LKCTUUE XXXI. 

Jus Gentium. 

(1.) The Jus Gentium as conceived by the Early 

Roman Jurists. 

1. According to ilio Ivoniau law members of indepen- 
dent nativMis n()t in alllanco with the Roman people had 
no riirhts as nLrainst Hour.ius, or airainst other aliens. 

A membci of a state in alliance with Rome only enjoyctl 

such rights as were conferred by the provisions of the 

alliance. 

[It is proL.iMo tliat aliens wcrt* protected from actual 
violeru'o an>l hptjlialiun wliilo rci!i<lin^ in Ionian territory; with 
this oxi'c;»tit>utiio alovo prupusiiioa is probably true] 

(2.) Aliens, momhers of conquered nations, were not 
admitted to the ri<,dits of Roman citizens, nor were they 
i?trij)[)ed of all rights. 

Generally spcakincr, they retained their own govern- 
ment and laws, so far as was consistent with a state of 
snbjoction to Rome. It is laid down in the Digest that 
the law ])eculiar to each particular region shall, if possible, 
be applied, ami, in default of this, the law of Rome. 

llenee arose this difUcalty. J3y what law could rights 
of mendxM*s of subject communities against Romans, or 
iigainst the members of another subject community, bo 
enforced. 

To meet this difficulty the Frcctor jpcrcgrintis was ap- 
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pointed to administer jnstico in Italy between Romans and 
members of Italian states, and between members of any of 
those states and members of any other. 

[This praetor was styled pcrcgnrinue bocauso his jurisdiction 
was exercised more frequently in questions between foreip^ucrs 
than in those between Komans and foreigners. Tlio old-cst^ib- 
lished praetor woe now called urbanni. in contradistinction to 
the other.] 

A body of subsidiary law applicable to the questions 
that came before the new pnetor was gradually established 
by his successive Edicts, founded on a comparison of the 
various systems or bodies of law which came under his 
cognisance. 

The body of law thus formed acquired the name of the 
'•Tta Geniittm* 

The term originated either in the fact that this body of 
law was jus omnium gentium ^ as opposed to the law of a 
particular state, viz. Rome. 

Or it may have meant law conversant about foreigners 
(gcntes being used in opposition to cive.<, a distinction 
similar to that of "EXX/zitg ual fydpjydfun^ * Jews (Did Ocn* 
tiles:) 

The jus gentium of the pra:tor pcrcgrinus was cxtcnJid 
by the Roman governors in the various ont lying provincr^, 
and it natnrally was nearly uniform throughout the Roman 
world, as all its immediate authors were representatives 
of the same sovereijrn. 

As distinguished from the systems of law wliich were 
respectively peculiar to Rome and the dependent communi- 
ties this subsidiary law was styled jn.< (>hnil'un go, Hum or 
^ jii^ gcniiumy* i\\Q law of all the natii>ns wjjich comriosed 
x\\Q Roman world. 

As Ix'ing the law common to tho>e various naiions, or 
administered equally amongst thcin, it wa.^ styleii ^jns 
ceqwnn' or * ccjuitiis: 

So much of the^W gentium (which was the product of 



JCS GENTIUM. 109 

a more enlightened age than the Roman law itself) passed 
into tlic jus i-^ta'iorluui (or law created by the prcvtores 
nrhani), tliat the name cequitas became transferred from 
ilw jus ijcntlutn to iho jus pra'iomun. 

Alter this incorporation of the jus gentium with the 
proper law of Rome, the latter was distinguished into two 
portions, the jus (jcntiuin, which liad been incorporated 
with it, and the remnant of the older law, which tho jus 
gcntium had not superseded. This remnant was styled Jag 
ct'cilcy the proper and peculiar law of the Roman civitas, 

Tlic distinction hotwocn jus cio He ^iiid jus gcniium nearly 
tallies with that l.ctween jus civile and jus }yrailorium^ for 
1. !Most of tho jus 2)nj:iurium was naturally formed upon 
tho model which ilio jus gentium (or jicswquum) presented ; 
and, 2. The incorporation of tho jus geniiumwith the law of 
Rome was chiefly efioctod through tho edicts of tho TTrhan 
l)raitors. 

For these reasons jus genii um and jits j^rocioriwn came 
to be considered equivalent expressions. 

So the term ^ cctiuifiis' in the same way was restricted 
to Uiojusprajtoriuiiiy though it might have been extended 
to a lex or souilus cotisuliuiUj which had borrowed its prin- 
ciples from i\iQ jus gciitiuhi. 

As the proper Roman law absorbed tho jus gentium, the 
latter gradually disappeared, as the former was applicable 
to the cases it had been made to meet. So tho ofllce of 
praetor peregrinus fell into disuse. 

The later Roman law after this absoi'ption of the jus 
gentium tended to universality, and was adapted to tho 
common necessities of the entire Roman world. 

[A grncr.il l.nv, or jus pcutium, nearly resembling the jus 
goniium in question, has })rcViiilcd in most countrits. For 
every Hystoui which is common to a limited number of natious, 
or to all tho inumhers of a single nation, is a * ju» gentium/ as 
opposed to tho pirticular systems of those several nations, of 
the particular bodies of law prevailing in that one commuuity.l 
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(2,) The Jus Gcjiiium, or Nuturalr, as treated in the 

Institutes and Pandects. 

The ju3 gentium, ov naturalcy of the Institutes ami Pan- 
dects has no connection with that described above ; it was 
imported into the Roman law from the systems of tho Greek 
philosophers by the jurists styled classical, so called because 
they lived in or about tho time of Augustus and the clas- 
sical ages wliich followed. 

The distinction of ju/f ciinlc into jus civilo and jua 
gentium, which occurs in Justinian's Institutes, is as 
follows : — 

Ever}' nation lias a positive law and morality peculiar 
to itself ; these may be styled the j?w civile. 

Every nation, moreover, has a positive law and morality 
which it shares with every other nation, of irhir.h natural 
reason is the source or immediate author, and which may be 
styled *ju8 gentium^ or ^ ju.^ cmnium (jnitlum* 

It is manifest from a comjxirison of several ]\issa;^os in 
Justinian that iXiQJna ^'/////rm of Ju>linian's eu»nj)il:iil(ins is 
the natural or dlvimnn jus of Citvro ; an idea borrowed 
from till' </'t/ffuor ciVuior, or natural rule of riirlit of llio Clreok 
philosophers. 

The f<»llowin^ )»assap:es illustrate the subject : — 

* Quod vcro H'ttitralis ratio intrr iniit.rs Ji'onhira const!. 
iuii id aj'ud imiiirs pojiulos juraquc cusiodiiur, v^icatunjuo 

jus gciitium^ rjuasi quo jure thnucs (jrnt*\< ului tut.* 

* Antiquiujijiii quod cum ij>so 'jttirrc JiUititttto prfdituiu rj»/.* 

* Nat urate jus qund vacatur ju.'i g'^ntiufti ; q:ii.d dicitnl 
quddim ynn'idt'utid ann'tituttiia >ri,.j,rr jlrmi'id at-jt'.^ in-.m-u. 
tah'h' jirnna in /.' 

The ili.stinetion iA jn< cin!'* und Jus 'j>'f<f<uui^ acconlii.^ 
to Ju.'>tinian, is more hpiviJatlve than jJiMctiial, ani there 
is hardly a legal infrreiux; kised on the dibtinctiui; to 
be found in his compilations. 
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[Th.^ro is ono instance, liowcvcr, of such an inference. Persons 
who an- allowc*! JU8 igpiorare cannot plond this i^orauco 
if tliey have comniilteil u crime agaiast the jus gentiam, vliich 
it is pri'sumecl ^llOul^l bo known by a kind of moral im»tinct.] 

Tlio cx]n'cssion jus unturuU is, however, ambi^ously 
used even by tlic classical jurists. It Las two meaniligs : 
1. That portion of positive law which is a constituent part 
of all positive systems; aud — 

2. That standard to which all law ought to conform. 

For (.caviple. — Slavery is said in sonic passages to exist 
jure fjiutiiuii (in the lirst sense), and in others it is said that 
slavery is repugnant to the law of nature (iu the second 
sense). 

Other meanings oiJn^ Gentium, 

Jus gentium is sometimes taken to include positive 
morality as well as ])Osilivo law, especially that portion of 
]>ositlve nionility which is known as International Ljiw. 
As iiicliiding all law aud all morality supposed to be uni- 
versal, the phniso ^Jns rjr.idinm ' naturally includes tliat 
nioralliy which exists inter gentcs. 

In some modern treati^es almost any system of law 
which enters into man}' ])Osiiivo syst^ems is styled jiis 
fji'iitiuiii. Spelman styles the feudal law the jus gentium 
of Western Europe. 

(3.) The Law of Nature, or JusXaturalc of Ulpian. 

This jus 'liuinraJe of Ulpian is a law common to mau 
and beast, ^ (juod itafura omnia animalia docuit.* This jus 
naiunilc he op])oses to the^*//6' gcuiiuvi (which tallies with 
tlie l:«w na<ui';>l i»f the moilerus). 

This notion is peculiar to Ulpian, and though it is set 
at the connnenceracnt of the Institutes, yet no attempt is 
made to apply it in the body of the work ; so that it can 
scarcely be considered the natural law of the Romans. 
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nipian falls into two mistakes : — 

1. He confounds the instincts of animals ^^4th laws. 

2. He confounds laws with cci*tain motives or afTcc* 
tionSy which are among the ultimato causes of laws. 



LECTURE XXXII. 

Law Natural and Positive. 

The distinction between Law Natural and Law Positive 
according to modem writers may bo thus htuted : — 

The positive laws accounted natural are those which 
are common to all political societies in the character of 
positive laws, and, beings palpably useful to every society, 
have their counterpart in the shape of moral rules in every 
society, political or natural. 

Laws accounted positive, as opposed to natural, are not 
common as positive laws to all political societies, or, if 
common, have not their counterpart in the moral rules of 
all societies (political or natural). 

Current argument in favour of this view : 

Tlie universal aiul concurrent obsiM-vancc of this so- 
called natural law cannot Ik* the rosult of induction from 
utility l>y fallible human reason, but must bo duo to an 
unerrinj^ instinct, which ti*uly aj)prelKnds the rules of 
Divine law. 

Bat there are positive rules (loi^d and moral, or exclu- 
sively moral) which are not universal ; these may bo styled 
positive, or merely positive, as nt)t Ixlnj^^ infcnvd from 
Divine orii^inals, but as bcin*^ of purely human ]»osition. 

The distinction, therefore, seems to re>t on the su])posi- 
tion of a moral instinct. 

[Vm\, afl.-^nuicg tli.it tl.o {.rincijlr of utility is our ou'.y ^^Ida 
to th« Divine lavt, tho diittinctioa, though not ua:ucauii:^', iu 
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nearly useless ; for over}' law which accords with the principle 
of utility must accord with the I)ivino law of which it is the 
exponent. So tliut all laws which are beneficent, whether 
they 1)0 general or particular, may he accouutcd natural.] 

OiYeiiccs against this natural law arc styled ' maZd in se* 
l>y tlic modorn jurists. 

OlVonccs a«;ainst law merely positive are styled ^ mala 
<jii,',i pro/iibitif.* 

This tlistinctioii tallies "Nvith that of the Romans into 
o!Xi'i\ccs juris tjciUiiini and Jwre civil L 

The exprossioii Natural Law has two disparate 
niL'aiunirs : — 

1. That explained above, viz. certain rules of 
hiiiuan position common to all societies. 

'2. It also signit-ics the standard to which humau 
rules ought to conform. 

Natural Rights. 

The term natural rights would be expected to mean 
the rights corresponding to natural law, but the expression 
is hvquently taken to mean the riglits and ca])acities whieli 
are haitl l<) i»e natur.il in tlio sense of Original or innate 
which a man has siinj)ly as being a man, or as living under 
the protection of the State. 

For c.rani^'Ic. — The rights to reputation and to 
sccuriiy nie styled natural riglits, though they could 
ii.inlly exist by natiu*a] law. 

iUaekstone, by confounding the two di.sparato nican- 
ingsof ti.e term, has classed natural rights (in the sense of 
rights not acquired by any ]>anieu]ar incident) with the 
law (.f ])ers.)ns, styling them absolute rights ; wln^reaa 
they belong properly to the law of things. 



f •'• -^— i»^r» » i ■ ■ I 



114 ANALYSIS OF AUSTIN'S JURISPRUDENCE. 

LECTURE XXXIIT. 
Different Meanings of ' Equity/ 

In its primary sense the term * Equity * is synonymous 
with tiniversality, being fii-st nj)j)lied to the Jiui (v/uum of 
the praetors. Tliis Jii^f (jvuiimu to wliich the tcriii was 
applied being distinguished by comparative fairness, equity 
came to denote in a secondary sense * tnij^trliallft/,* 

Impartiality being good, 'equity * is t)t'ten extended as a 
terra of praise to any system of law which is (!onceived as 
being worthy of commendation. 

The most interesting of the various (»l)jects denoted by 
tbo term Equity arc those portions of Roman and English 
law which were established by the piuuors and chancellors 
pesjHJCtively. 

[It is unnecc^^a^J to disousM hero th«« notii)n f •rmirly curnnt, 
Lut DOW ezplo4le<l. that the ili>tiiti'liuu in the Kii:.'li»h ^^n^e v( 
tho terms l)ctwtH*n Law anil JCi^uity rented ou iioccb^ary and 
uDivcr>;il principles.] 

Before ]>r()eoeding to Equity as a department of Law, it 
is advisable to enumerate certain srnsis wliich * K(juity * 
may bear when it does not denote a certain j)oi-tion of 
positive law. 

1. Equity as meaning extensive (or restrictive) inter- 
pretation ex ral'iuiic Ic'fis. 

When the provisions of a law are extended to an 
omitted case, because that case falls within its reason, 

tho law is said to Im inttrjiretcd a^nvcably to * equity.' 

[Thin must l.«'di•'ti:lI.'lu^ll. d froM that ^'ciiuiju* iiiUrprrtaliun 
which tnkt'n th«^ ri.iNdi oi' tln^ I.iw .is its ^nido lo a.viTl.iin a 
fpeclAc doubtful :iit<-:i;i..u ] 

The radical icU-a of t'quiiy iu iLo ab<.»vc i;iht;iL;Cc is 
Universality or Unif«'niiity. 
Eestrictive interpretation is that wh( ivl.y tho law is 
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not ap})Hc'il to a case which it actaallj includes, but 
wliicu (hH>kii\i,' at its purpose) its provisions should not 
einbnicv. Grotius apjilies the term (pquiiius to the 
above sjn'cicsof interpretation, l>ut. it is never so applied 
by thr ancient Avriters. This restrictive interpretation 
was probably not juTinittv'd by the llomau law, and 
oii.Lrht, not io bo peruilttoil by any. 

'1. Equity as meaning Judicial Impartiality. 

Jt oi'lon .si;j:nitios ilie duo administration of the law 

agreeably to its sj)iril ar.d purport. 

;{. Equity as meaning •Arbitrium.' 

As (Iciiiu'd 1)3' Cieoro and others, it siji^uities nothin«r 
niore tlian the arbitrary pleasure or arbitrium of the 
jadire as determined by narrow consider.ilions of good 
and evil. 

A so-ealled equity wi>uld Ik* entirely mischievous. 
•1 . Equity as meaning Standard Legislative Prniciples. 

in the sanie way tliat tho law natural of the modems, 
equity often means tlie standard to which it is supposed 
that law should eonrorm. 

In this sense Cipiity maybe styled 'the spirit of laws.* 

o. Equity as meaning * pei-formaiice of Imperfect Obli- 
gations.' 

in this ^*enso an etjuitableor just man is one who, not 
enni])clled by the legal sanetion, jK'rforms the oblig^itions 
inq)osed by the moral and religious sanctions. In this 
sense equity is used often as a synonym for moi'ality. 



LKCTUKE XXXIV. 
Equity as a department of Law. 

Of tlie various portions or departments of law systems 
whieh have received the name of Equity, tho most im- 
portant arc what may bo styled — 

1 2 
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1. The Jfis Prcctoriunif in the Roman system. 

2. The Chancery Laxv^ in the English system. 

[The uso of the phraso * Court s of Equity' is improper. In what- 
orcrof tho usu.il sondes wo take tbo \vor»l Equity, Courts of I-nv 
aod Equity xiro equally couocrocd with or btrangers to Equity.] 

Pnetorian and Chancery law will be contmsted to show 
that the distinction between Law and Equity is accidental 
and anomalous, and also to enable us to state and examine 
more clearly tho distinctive advantages and disadvantages 
of direct and judicial legislation. 

1. Frstorian Equity 

(a) Judicial functions of the Frstors. 

In the early period of tho Roman Republic the assem- 
bled Roman people were the judges in criminal cases. 

[IIcDce the expressions Ju<licia puMica, DoIicUi publica, .i> 
applied to criminal procedure aud to crimes.] 

The civil jurisdiction at the same time was vested in 
the consuls, to relieve whom the pra'tor was ai)j)ointcd, and 
in time this latter ofTicer obtained all the jiiri.>^ilietion for- 
merly exercised by the consuls. 

On the appoint riu'iii i)i tho seeoiul pra'tor or praHor 
pereLCrinus, the original j>nr!..r was styled iirhu) il<. 

The j>rucedure bi-forc tijo }»r;ett)r was as follows : — 

The pr;etor ahmc lu ard ami tleti'iniir.t'd causes if — 

1. The defendant e«>nft'ssiNl the faels ol" the plaintifT's 
case, aial ilid iii>t di^puu- un-'iv ^vAYh-u-iu'V in \.i\v. 

2. If the coiiifi.diiiL,' )>anie>, Inini^ ai^'reed as l«) the 
facts, came to an is>iie cf l.iw. 

3. If the dtfciidaii* (lis|»i;lLMl the truih of plali.t iil'.s 
statement, wlicii t Im* >t itniKiii w.i.s .'>Uj'poi l^\l l>y cKar 
and coiiVinciiii: cn iih;n-t'. 

If the j>ariies e.iiiit' tu a:i i-^;!,. j.f !"u.'t,ai.<i : i.i' ca t' w.. - 
d')ul)tt'ul, the jna*tt>r juit tlic ilj-^j-iiUii jM.ii.t ii.io a /'///. ■ ' i 
or ftiatemeiii (generally ii.volviug a liiixvd ^pa >ii.'*i oi !..\v 
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niul ^-.ict). and rofonvd it to ;xjntlrj-^ who gxvo jadgmcTit 
on I ;:.' r.isc'. T]\oJcn,iufa and jndp^mont wore then remitted 
to ihc pra'tor, ayIu) saw the judgment executed. 

['liw j.rovTi^linp:s bcforo tlie ])nc'tor \r»»ro said to bo in juiv. 
TiioM' l-if'.ro tlio jiulox or arMter, in judicio.] 

The c»r:LrIn;>l ])ro{'oi'(linirs heforo the j>r<r/or, viz. by viva 
r(->C'\ rrsiMiihli' wliat JJontliam calls nntnml procedure. 
Afrcr tiu- ju*licial CDiistltutiou was changed the functions 
of tlu? J///r./- and }>)\vt>>,' were both discharged by the latter, 
and the; cases wiuv stated on both sides in writing. 

Sonu'iinu'S tlic praH.or at the out.U't gave provisional 
judgincnis, based on tlie ex i^artr. statements of the plaintiff 
(qI. Injunctions in Chancery and ^landanius iit Common 
J^aw in tlio Knirllsh system). Against this provisional judg- 
ment tiie other party might show cause, and in case of 
doubtful fact the (question was remitted to ii, judex, 

Cv'juititt, or })iocceding cxira oniineMy was as follo^vs : — 

In certain cases the lu-a^tor acted as a judex as well as 
pra?t(U*, and di>j»osed (»f both questions of law and fact. 

i>y the lime of Justinian this method had completely 
su])])lantcd tlie older form, aiul the cognisance of tbo suit 
from beginning to end was wholly had by a single judge. 



LECTURE XXXV. 
(/)) Legislative Functions of the Prsetors. 

As t li.' manner of ])roceduro was left in a great degree 
to tliC diseretl«»n of the ])netor, he was enabled to publish 

on Iris accession to oflicc Pwulcs of practice and Procedure, 

whieh he would observt.' duriii'^ ofllce. 

Gnubially the jira'tors j)rocueded to amend the suhsiau' 
iin: law (in the JJentharaibtic sense), or that law which 
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they were called to administer, as opposed to the adjective 
law of procedure, ivhich they were empowered to make. 

Edicts were of two kinds, general and special, and it 
was by the former that the pnctors mostly introduced now 
law. 

A General Edict was a statute made by the author as a 
subordinate legislator. 

A Special Edict was an order in a specific case issued 
by its author as a judge. 

[• E»lict * generally means the le;^5latlvo e«lii't \rhcn used 
•implj. S-) edicere means to legislate tiirectly, the act of 
jadgisg being dtn'»teil l»y the expression jus dicere or deccr- 
nere. In the Vcrrlne Oraii(«n, Cicero accuses Vrrn* of violatlijj: 
tM judge the ruK'H ho lin 1 estal«li«»!jfd as legislator: 'quod 
aliter atque at edizerat decrevisset.' 

* In/ er dicere* "waa used of a provisional order of the prator 
mado on an ex-partc n]>plicatiun.] 

The pnetors were accustomed to j)ubh'Kh immediately 
after their accession a ^enci'al edict, which was styled 
* jierpetuaV (as oppose<l to ^ i^cusloiial^). This edict 
obtained as law only durinr^ the year of oflice of its author. 
If a piuHor simply copied the edict of liis predecessor, the 
edict was called " irahititinux.* 

We frequently meet with the plimse 'the edict,' 
which j)iir.ise is to be exj»lained by the U\v\. above stated. 

With reference to its contents it con>isted (»f a scries of 
edicts, the joint W(»rk of a series (»f jn-ators, thoii^-ii it was 
promul;::ated by, and was the ediet of, the i)ra'tor at any 
given time in oHice. 

After a time the new matter introduced by each new 
pnrtor l^rc a very small proj)o;tiun to tltc provi>:on.>. of his 
]»rcdecessors. 

The a'-Lrrc'Mto of rules contained in tl;e edict f<»r t^i* 
time bi-int,'' constituJetl the \Ji'< I'rdfiri'ti/).' Tlic <*i\ii 
law fonned by tlie judicial deci.sions of liit- pra-tors ir.i^jl ! 
have been styled Pnetorian Law, but (pn/oribly in cei.s«- 
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(|nonco of tlic small part played by judicial decisions in 
foriuln;^ Komau law, o^^^ng to the facilities of legislation 
alTordod to the pra?tor) the torui rra}torian Law was 
nppH(*d exclusively to the law as contained in the general 
edict. 

All mai^Istratcs of elevated mnk possessed the power of 
Ifcrisl'dion, \JH>{ ('fliccn.clly^ with regard to such matters as 
fell within their jurisdiction. And the body of mles so 
esi^ahli shed was iwmcd *jf(s honorarhim.* But as tho jus 
jn'tt'forium forms so important a part of it, the term jus 
Iifti/ornrinm is often restricted to the *Ji« j)ra7ormm,* 

Llaterials out of wliich the Jus Praetorium was formed. 

1. Tlie ])ra^tors gave the force of law to moral mles 
which had prevailed j:^encrally among the Roman people. 

2. They im]»orted much o^iho^jii^ tjcnfmm * which had 
been adopted by the prutnytjti pcrcfjriv I. 

3. They supplied the defects of the jus civile agreeably 
to their own ideas of utrliiy. 

Observation I. — 

Accordingly, since the pra?tor drew so larg-cly 
n]>i)n the jus gcufivni (or jiif crqiium^y and upon 
rules founded in utility, his system was st^'led 
* Equity.' 

From its mode of growth it naturally consisted of 
a mass of insulated rules, and lacked .system. 

Observation 2. — 

The substantive law introduced by the pnctor 
was im})licated with procedure : thus, ho did not 
give rights unknown to the jus civile directly, but 
would give au action to aiiy one claiming such a 
right. In the same way he would not repeal an 
existing rule, but would protect a defendant who had 
broken it. 

Tlie actions created by the Praetorian Edict were styled 
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UtUcM^ as being given by way of analogy to actions given 
by tbc jus civile. 

[This is on the Bupposition that* ulilis'is derived from the 
adr. 'uti.' 

But if atili> hare iU ordinary moaninp:. the actions would bo 
po tormod because of their being available lor the prosecution 
of rights,] 

Tbey are also called * artioiix in factnm^^ because the 
plaintifif merely stated his facts -without roforrinc^ to the 
law entitling him to relief, as would have been done in an 
action jure civilL 

Under the Commonwealth the pnctors exercised their 
powers by the authority of the Roman people ; after the 
dissolution of popular government, by the authority of the 
]»rinces or emperors. 

In the reign of Hadrian the edict was amended by the 
lawyer Julian, and published as a l)ody of rules immcth'nfrh/ 
proceeding from the 60verei*;n, the edict thus becoming; 
Written Law in thejudici.il sense. 

It was also styled ^'crycimnn. or continual, as beiii;.'' 
calculated to last in pcrjK-tuuni or until abro^'utod by cotm- 
petent authority. 

It is uncertain whether the praetors ever apiin le^^^is- 
lated directly. It is certain tliat after the iliird eentui-y 
they had lost the po"Nver of so doing". From the time of 
Alexander Severus to Justinian tlic sourees of law a*]- 
ministereil by the tribunals were tlie constitutions of tlie 
Eropei'ors and the ^^Titings of the aeereilited lawyers. 

Effect of the PraDtorian Edict on the arrangement 
of the Code and Pandects. 

The Code is compf.sed partly of ctlietal or general 
constitutions (statutes) pubiislied by liie Koinai; 1]i:j- 
j)erors a^ Rovereign legi^laturs, and j>ai-tly of special 
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constitutions published by thorn as sovereign ndniinis- 
trators. 

The Pandects consist nhnost entirely of excerpts from 
the wjitin^^s of the jurists rcgrirding general principles 
or spL'citic cases of law. As being adopted by Justinian, 
these jire properly statutes and judicial decisions, 
Tlie order or aiTangerncni of tlie Code and Pandects is 

fo]Med from JIadrian\s perpetual edict. The probable 

reasons were — 

1. Tlio order of the praetorian edict was tho onlj one 
known for the arrangement of the compilations projected 
by tFustlnian. 

[Tho null.o*! of Gaius (vrhich was sei'vilcly copied in tho 
In.stituto.s) hail only bccji used hy tliC Institutional -wrilor.^.] 

2. ^fany of the ^\Titings of the jurists ^Yhose opinions 
wore nullioritative, were in tho form of running comments 
or gl«\<ses on tlio ]>ir])etnal edict. This arningenient had 
tlie .sliijLclo merit of being familiar to the practising la^^'yors, 

Some modern ^vriters suppose that tho direct legislative 
power exercised by the pnetors was usurped and introduced 
jnr art ('..<. 

But the fictions used by the praetors were open and 
palpable, and were emj)loyed — 

1. Tlirough respect for the laws, which they virtually 
changed. 

2. Through a wish to conciliate the lovers of tliin^^ 

ancient. 

That the legislative power of the pnTtors was not 
usurped or assumed covertly appears from the facts, that* — 
1 . The law made b}^ the pra}tors was made and pub- 
lished uTuler the eyes of the people, and with the appro- 
bation of the tribunes of the plebs, who could by their 
* veto ' have forced its authors to recall it. Moreover 
it was sanctioned by tho direct authority of tho people 
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for numcrons * Z^^/r^ ' assume tliat thcy/w j)rcn/ormm is 

part of tbo law of Rome. 

In most countries, tlironpfh the comparative incapacity 
of the sovereign lof^islatnre, the main Avork of legislation 
1ms been done bj subordinate judges, otherwise it ^voukl 
not have been done at all. At Rome, especially, did this 
hold good, for legislatures (such as the populus and ph'bs 
of Rome), consisting of numerous bodies, liave j)cculiar in- 
capacities, ^vhich obviousl}' arc increased in ])roportion to 
tlie number to be convened ; and, on tlie other liand, thi» 
jus pnetorium was peculiarly acceptable, being clear and 
concise statute-law (although judge-nnule), really sen'ing 
as a guide of conduct. 

[Tho business of lo:ji>lation sliouM I'O entrusted to }>er.son'< 
rcr.-*c<i in juri«pruflcnc»* an-l lej;is!ntion as wtll as the ]»artic\ilar 
sjFtem of the given community, the M)verci:;n lc;risl iturc' mc rel y 
nuthorisinp nml chocking, but not legislating. Certain Germat- 
jurifttii, haters of c^xle^ and a'iinirtTs of customary law, incon- 
fistcntly praise the Konian law, not perceiving thai its excel- 
lencies belon;; to it. as Leini; a faint appraich to u code, and 
that they belong in a iiiijl.er degree to a well-ma<lc code.] 



LI':CTUUK XXXV^I. 

Jus Praetorium and English Equity compared. 

The distinction l)ct\vc('ii law and eijuitv (in the Jhi'^li>li 
or technical sense is accidental ami hi^torirnL bciuLT eon- 
fined to tho Roman and I'^igllsh law; though in (uIkm* 
particular systems thorc i> cMjuity in the various m'hscs o; 
judicial impartiality, inij):i:'ii.Ml iiiMxiins of h'g:-lat ion, tla* 
arhitri'i())i of iht- judge, ilu' ]»;4riiy or aM:i!i>'_ry N\iilch is llu* 
ground of so-calK'd iiitrr])ni:it i'»n r.r i\iti'<ii>' /'■;//>•. 

[TI:c or^in of tl.o Onirts ^A iv,-..i!y in i'.:i.:i.i:: i r.,..y ' •> 
t nioi* i to \\\v j:i i'!«<,'i u'y or ii;.\ .il. :..:'.«>> <»t I ..o » 'i'';r; • ■ r; i/i'.v 
lo pruvldc fur giving ril.ct' la ecrUii.j ela.'*>t'! <'!* t is^s. I or 
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iiT-tiincc. if tho Courts of Lvw li.ad given the i^nvor of inteiT«>- 
gatin^' the ilolViKliiiit, ami luid rnforccd certain tru.st.s th© 
(•»]uital>le jurisdiction oflln'oluiiicoHor wouM hanily havoariiJeD.] 

Differences between Boman and English Equity. 

1. Proptnrian Equity was ml ministered by tho ordinaiy 
civil trilmiials ; English Equity hy an exceptional or extra- 
onliiiiiry tri])nnal. 

2. 'J'lio PrsDtorian Equity ^vas Statute Law, i.e. pub- 
lished in a <^^.'ne^ll or abstract form. Whereas, Chancery 
Law is for the most part judiciary law. 

0. Tlu^ subjects with wliieh Prrrtorinn Ennitv and 
I'hii^^lish J'itjuity are ooiwersant are ^^^dely dilforent. 

(d) The prcotors altered the whole law of intestate 
succession, and the law on the subject as found in the 
C(mI«' and X(*vels is (Mitirely leased on their equit}'. 

Tl)ey also limited tlie ])ower of testamentary bequest. 

The English conrts, on tlic other liand, adhere to the 
vn]v "" ^TJtjit'fa.'i st'fjuitur ler/nn/ and have never meddled 
with the subject of succession or of testamentary dis- 
position. 

(/5) The enforcement of trusts (which aro of the 
essence of all law %v]ialever) is one of tho main features 
of Kurdish Clianceiy Jurisdiction. 

The praiors, on tho other liand, did not enforce ^U*'/- 
ro;?/;)//>s(f, Avhich were equivalent to trusts in tbe 
I'hiLjdisli law ; tho}' were first enforced by the Emperors. 
The resemblances between Roman and English Equity 

are two : — 

1. They are both unsi/sfcviatlc in form, and were intro- 
duced l)y p-adual innovations. 

2. They aro both tlie results of attempts to correct or 
supply the dcliciencies of an existing law-system which is 
superseded, Avhilo in appearance it still continues to exist. 
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LECTURE XXXVn. 

Statute and JzdLdzrj Law. 

By Statute I-aw is meant any law which is ciade in 
the mode of direct or proper Icgislatioa (wLeiher iu^ 
joicrce be the soreivigTi or a >ulK'r\iiLJitc). 

By Judiciary Law is meant law which is made in 
the mode of indirect, judicial or improper legislation 
(whether its source be the sovereign or a saIx)rdiniao), 

Again, 

A Statnte Law is made soldv ar^J i^rofc^cillv as 
a law or role, and is intended as a rule of condnc:, 
and therefore to guide tLc tribunals iu their decisions 
upon classes of cases. 

It is expressed in general or abstract terms. 

A law made judicially is made for the decision of 
some specific case, and its direct purpose is not the 
establishraent of a rule. 

It dot^s not exist in general or abstract terms. 

The reasons for each decision must K' pitlieivd from 
a careful observation of the facts with ^vhic]l tliey are 
implicated, and from them tlie ^••rouiul or ])riri('iple 
of decision must be absti-acted, whicli will apply univer- 
sally to cases of a class and will serve as a rule of 
conduct. 

prhn">uj:h a (Il«ro;T^rvl of th. «.• tlilT.rrni'is l.ct^oon statr.to 
aixi juihoiary law tho fr.iiiirrN.f tin- Code atiii Pandects if Jus- 
tinian h:ivc Hi. I. if tlj««'' V'»rk.s wry T.iuliy .is .i C'^if, 
Fv»r — 

I'^ioh of iIm.'^c C"Tr.pri..ti-);.> C';r>i>ts I'.ir'.Iy «<f staiuto 
aD*l p.irtly of judiciary law. 

Noxr, iho primary in<it'X tt> \hv irAoi.\'u>u of i; >:;iTut« :> 
the gnimm.itical and literal riu.iiiir.^ of ihe w^r.ib ia ^%hi^l. 
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it is txprcsscil. IJut tho primary index to the meaning of 
ix jiulic'ial iiucisiou is not tho grammatical and literal 
mi-.'inin;: oflho words in which it is expressed. Tho terms 
used must be interpreted by the nature of the case 
under consideration. 

A hirgo iX)rtiou of tho Co<Ie and Pandects consibts of 
judicial dooi.sioijs, or of oi»inious which, owing to tho sanc- 
tion of tluir ini])4'rial ct.mpiU'r, have tho force of judicial 
decisions : but tho facts of the cases aro often suppro*:sfd, 
S') tliat tho giucral pnjpo:>iiion.s contained in tho special 
cousiituilous aro dttacht'd from tho facts which are tho 
re«]uisitc guide to their exact import; consequently, bofore 
wo can CulUvt tho import of tho general principle or rule. 
We must supply tho residue of tho spocific caa;o from tho 
remainiug iragmcutij.] 

The ratio ilcci(lfnd(\ or rule of judiciary law asccr- 
tiiiiiod by the procc^s of absti-actioii and induction from 
the decision or decisious in "which it is couiaiiicd, must 
be disting;uislied from tho — 

Jifflitf /''I//.S-, or the end and purpose which moves the 
legislator to niiike a statute Liw. • 

The ru!/'o lijis is neitlier a law nor tho primal' ij o-uide 
to the interj)rL'tatIon of ii statute, although in some 
cases it may be an a/J to interpretation. 



Summary of the Above. 

A Statute Law is expressed in general or abstract 
terms, which are parcel of the law itself. 

And, cunsi'.jucntly, the ])n)pfr end of interpretation is 
the discovery of the meaning attached by the legislator to 
those cxpres.^ioiis. 

liut :l rule of judieiaiy law exists nowhcro in expressions 
whieli arc pared of the vvf//«; drcldcndi. Tho terms em- 
ployed l)y the judicial legislator aro merely faint traces 
from wliieh tlie })rinciple may be conjectured, and not a 
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guido to bo followed inQcxibly, in case their meaning is 
certiin. 

Tho two processes above referred to, namely, the inter- 
pretation of statute law and the induction by wliicli a rulo 
is extracted from a judicial decision or decisions, have been 
confused by most of the modern civilians, for these have 
applied the same rules of interpretation to the statute as to 
the judiciary law of Justinian's compilations. 
For example, — 

1. They have confounded extensive interpretation 
of statute law with the application of a decided c;iso 
to a rcsemblintj case. 

Whereas the former is truly an extension of the 
law to meet a case which its provisions do not com- 
prise. The latter, on the other hand, is the direct 
application of tho judiciary law itself, and not the 
extension of that law agreeably to its reason and 
scope. 
Again, the common rulo of inter jn-etation, * Cessanic ra* 
tione legis^ cessal lex ii'Sa^ a[)])lies solely to precedents. 

For statute law may exist as such, thuut^h its reason 
may have fallen away ; and the jutlLce should not take 
it upon himself to set it aside, though ho may think it 
desirable that it should be altered. 

[Tl»o * competition of opposite analogies,' accurJing to 
I'ulcy, is the houroe of ino>t \v^:i\ ouiit ruv^•^•^i^.•». 

It CiiriDul ii}'I'ly to tlio ili.KCuvcry of a rulcof ju<lic'i.iry law \>y 
inducliyii (u« aLuVcciplaiiiiHi,, U»r if ii.f.Tro*! froia a sli.^lo cahc, 
it cannot U) fouiitlcd oil opjn.sito aiialo^'l^M ; ai.J if ■.rifcTrtcl 
fx\>m more than vuc, it w.i.s f<.iiriJtvl oii lh« ir rcsni.blir.;; axi'I 
Dot on their JilTcriii;,' pn.]* rti. •«. 

Lut j.ruLal.Iy P.iliy rcf«r» i-> tijc applicaiioa <,:' :l.v ru!.- lo 
the ca>o ftw.iilin:::^ ho'.ut;on. 'l"u\-* c.i»' iii.iy ia ho:..' rt>]t<tH 
^c^c•LlLlo ti«o hul'jiol raho < f tLc rul*- jr< •••..,•,.• 1 to 1 i- aj jhtu, 
aod in oth.-rs it may ri >«*:iil-lo auoth^rr dsc ioTiu.n^ ili<' bu! jcct. 
of a uilTcTiM rulo, Thi»o uru CwOij'vliiij^ uualogits, Lut, are aot 
peculiar lo judicial law.] 
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Blackstoiio says of the dccrctcs of tlio Roman Emperors 
that, * cvnlrarij to all trucfunHn of reasoning ^ they argue J rum 
particulars to ji ncrals.* 

All imperial docrete, siicli as that to which Blackstono 
alhules, is a judicial decision establishing a now principle* ; 
and the application of the new principle to tlie case in which 
it is ostaV)lished is tlie decision of a jf articular by a general^ 
not vice vt rsa. 

According to I he fiction of the English law that the 
hnv is an existing somctliing wliich is only declared by tho 
judges, it follows that there can be no ex pout facto legis- 
lati(Ui in English judiciary law. So Blackstono was pre- 
vented from seeing that the aj)i)lication of a new principle, 
as described above, is really an ex pout facto law, with 
roirard to tlie ease wherein it is established. 

The order in which law is natui*allv generated seems to 
be as follows : — 

1. Ilules of positive morality. 

2. The adoption and enforcement of these rules by 
the tribunals. 

3. The addition of other rules dl•a^vn from the former 
by consequence or analogy. 

•I. Tlie inlroduetion of new rules by the judge's 
ar]>itrium, and illations from these. 

T). Legislation proper by the sovereign legislature in 
the same ortler. 

I). The action and re-action of judicial legislation and 
legislation proper. 

7. And lastly : A code or systematic, complete, and 

exclusive body of law. 

[Tho c-jiicoption of a code is essentially a modorn thought, 
Jui»tiui;in iniendod hit, coiiipil.itions to Lc a code, but no sooner 
wore thoy ibsucd than thoy had to bo bupplementcd by the 
Novoltj.] 
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LECTURE XXXVIII. 
Oroondless Objections to Judiciary Law considered. 

1. Bentham's — 

His ai-gument is that Judiciary Law is not law pro- 
perly so called, consisting at the most of quasi commands. ' 

But when it is known to the subjects that tho will of 
the sovcrcii^n is that the principles or grounds of judi- 
cial decisions should be observed by the subjects as 
rules to be enforced by sanctions, the intimation of tho 
sovereign wiU must Ix? considered as complete. 

2. It is objected that where subordinate judges have 
the power of making laws the community has little con- 
trol over those who make the laws. 

Tliis is not an objection to judiciary law, but to law 
(whether made in the judiciary or legislative manner) 
established by irrcsi)onsible authors, though the objec- 
tion would apply less to statute law, wijich, bcini,' 
expressed in an abstnict or gener.d ft»nn, manifests its 
scope and j)urpose; and if tliose be prriiiirious, its aiulidr 
cannot escape censure. In the i:ise oi judiciary hiw 
the author can with more ea>t' di>:ivou- any j)iirpo>c 
which has i-xclttd ht>stile criticism. 

3. It is objected that judicial legislators leg^islate 
arbitrarily, and that therefore the body of the law is 
varying and uncertain. 

(i) With re.spcit to Supreme Judicial legislation, 

this m;iV b«.' to a eiTt:un exlei.l l:'Ur, f.»r ' lii' .sow rri-'n 
is onlv coiitrulliti b*,' tlic mor:;I >t r.tl:n»i:ts ot iln- cuii,. 
mniiiiv. lint tlie <»l»:eH;t:i>n is ecK.ailv \aliil as a-'uin^t 
8U]>rL'me legislation in the form ni ft'itu!*' I.iw. 
( >) With respect to h ^'i.->laiii)u by subordinates. 
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To the judiciary moilo the objection hardly applies^ 
for tlic arbltriiim of the judge is controlled by the sove- 
Ych-^n legislature, by public opinion, and by courts of 

appeal. 

Admitting thai tbc objection ^vill apply to judiciary 

law made by subordinate judges, it will also apply to 

.statute law made by subordinate authors. 

[An import.'iiit influoncc. coutroUina: the arbitriam of the 
iu.I "rs. is that of tho liar. Privnto lawvors, whoeo minds are 
cousianily occupied with lopral rules, arc nlono able to evolve 
tlie nuiJUTous conscquonocs which these niles imply ; ■while only 
the iiioFi' ^'I'lior.il of those rulo:j can be gniNped by tho unpro- 
fo>.««ioiial pu'tilie.] 



LECTURE XXXIX. 

PART I. 

Disadvantages of Judicial Legislation. 

J. Judiciary Law is difUcult to ascertain. — To the 

bulk of the community it is unknown and unknowable. 

To tbe mass of ilie lawyers oidy imperfectly known. 

Til is arises (1) from tbe enormous bulk of judiciary 
law, ^vllicll is au obvious consequence of its form, every 
rule being im})lieated with tbc peculiarities of the case 
or cases by tlio decision or decisions wherever tho law 
was estal'Hshed. 

And (2) from the dilbculty of extracting tho law 
from the particular decisions by ascertaining the ratio 
decidendi which really constitutes the rule. 
Tliis objection is applicable to statute law when badly 

made, but tho evil is inherent in judiciary law, however 

made. 
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2. Judiciary Law is usually made in haste, in tlio 
harry of judicial business. 

But it may sometimes bo made as deliberately as 
statute law ; for instance, the judgments of our Courts 
of Ultimate Appeal, where the judgment is settled in 
writing before it is published, as the joint judgment 
of the court. 

3. In relation to the decided case by which a rule 
of Judiciary Law is introduced, it is ex post facto law. 

With thcexcci)tion of the case where decisions of the 
courts aro anticipated by the pi-aelico of private 
lawyers, but the limitation is insignilicant. 

4. There is no certain test of the validity of Judiciary 
Law. 

By what standard are we to judge the goodness or 
badness of a rule of judiciary law ; how arc we to know 
that it will be followed by fut ure judges in similar casus ? 

Is tho number of decisions, the ' dcjaniiu ' of the 
rule, or tho reputation of the judge to bo the test ? In 
short, wo can never be certain as to the goodness 
or Ixidness of judiciary law. 

This uncertainty is not of the essence of statute law, 
which, if well constructed, is ah^olulcly coriaiii. 

[An ol'jcciioij is made tlial ju lioian* l.iw i.s mx :itt's:»(I Ly :iut!i /• 
ril.itive J'»cumrnts. Lut roiiir^ in ilu- iiio.j»i/ry of tin* jui;:«> "i* it. 
f.illil'li* nv'^nl.s. V>\\\ it is rl« ;ir tl.it tlun- i.s lio riM>>ii wiiv tlii-* (•\il 
hhou!<l vx\>\ ; an 1 iho oijro;i -n iij-i'Iii.-. .lUo to.slatulo luw, M!;.i'h is u >\. 
noco^ar'.ljr ^^T.ttcn or puL'.i.-h'-vi ai.ih' i.tically,] 

5. The rules of Judiciary Law are not comprehensive. 

The raflo lice Ui null boiiiLT inij>li<*ati d with ihi' ji.vu- 
llarlti(*s of the (Icclilcd c.i^c is ;i!iiu>->t in'tr''>arily Ciu.li^rtl 
to such future cas.'s as cl»»sciv ri .-. iiihlo liic ca.^c actuallv 
decldcil. 

Con>c.iUciitly, wl.r:; a tl(»;.>i.>ii is iX|»i\'-'-rii lo li • 
I asvd on u j)rlnoIplo laid uown mure broa<lly Ur.iu il.» 
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facts roquirod, it is often found necessary sabscqacntly 
to narrow the rule apparently laid down in tho first 

decision. 

<». The Statute Law co-existent with Judiciary Law 
is necessarily imperfect, bulky, and unsystematic. 

Statute law may, thou^^li little of tho law is of tho 
jiuliciary tyj)e, possess these disadvantages (for example, 
the PiMi>.siau code) ; bnt it is a necessary evil iu the 
ca>c of statute law, being' * sliicJ: j^f^^chtcise on a ground* 
^rorl: a/ jtuh'cuirif hur.^ The judiciary law in this caso 
must have ilio faults above mentioned. 



TAUT II. 

Codification discussed in the Abstract. 
The (question is briefly this : — 

Is a good and complete code better than a body of 
law well expressed in its way, consisting in whole or in 
part of judiciary law ? 

Tliat codification is practicable appears from the con- 
si(Kralion thai it is possible to extract ralioucs dtctih*mU 
iVo:n ]'ariiculai* decisions (for otherwise judiciary law 
would unL be law at all, l»ut a mass of decisions resting" on 
the arbitriuni of the jiidge). aiul iluse, if stated in the 
al)>;raet. woiiitl be clearer than when implicated with tlio 
fac:s ('f particular cases. Tho induction previous to tlio 
aj)j)licat it'll of the i\rtio ih'cidr.,'li of a decided ease is j'ro 
f<nu\> evnlilii-atlou of judiciary law. 

That codification is expedient aj)pears from a recou- 
sideniiiou of the evils iuherent iu judiciary hiw. 

I l)t fon- corisitloriii,:^ cortaiii ini|vrtinent ai%,'uincnt8 aiMncod 
iu JaVoiiT <'i' a:ul Ji^aiust cO'lilici: i«>n, it wouUl he ailvisibh* to 
oail i«j mind tl;o faoi.l'.uit col.li^Milon iuvolvca a chiiDgo nut iu 
ti;u matter, but tho form of law.] 

K 2 
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1. First leadin^^ objection to codification. 
The necessary incompleteness of a code. 

It is said that individual cases wliicli may arise in fact 
or practice arc infinite, and that, tliorcfore, lliey cannot 
bo anticipated and provided for by a body of general rules. 

Answer. — The objection is applicable to all law, and 
especially to judiciary law, which is either a body of a 
finite number of rules, in which case it is perfectly im])os- 
siblo that it should provide for the infinite number of cases 
occurring in pnictice ; or a mass of particular decisi(»ns 
inapplicable to the decision of future cases, in which case 
it is not law at all. 

2. Hugo's objection. — A code would be liable to en- 

gendtT * comjtcting amdofjics * in consequence of the number 
of its provisions, which no jnd^^e could know in their 
entirety. In consequence of this the conflicting analogies 
presented by undecided cases would Ixi in exact proportion 
to the number and minuteness of the provisions of tlic code. 
Answers to this objection. — It proceeds on the suj)- 

position that a code must provide for every possible 
case. To the first part of tlu- objection tlie answer is tliat 
the future case muht either be left to the arbitrium of a 
judge or 1)C provided for by a law, and tlie iiiCinnplete- 
ness of statute law is nut obviated l)y makini,^ no law. 
The second part of tl»o ubjection is that tlio vwV-i^ of 
a code are more minute and nunieriius than those of a 
system of judiciary law, and tliat they ari' therefore more 
likely to contlict; but statute laws may be ma<ie niore com- 
prehensive than judiciary rulus, which are usually narrow. 

3. Third objection,— The alleged failure of the French 
and Prussian codes. 

Answer. — These failures have been duo to the faulty 
construction of the cu.Ies. 

(a) The French code— 

1. Is totally devoid i)f definitions of the tecLnical 
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terms anil explanations of tlio leading pnuciples of 
Frcncli law ; so iliat the code docs not even furnish 
the iiii'ossary ^^uidos to its own meaning. 

*2. The autliors of the French code display a mon- 
strous ii^iiorance of I lie principles of llomau law ; for 
examj)Ie, ihey had no clear conception of the dLstino- 
lion between doniinitn and ohllgailoncs (in the sense 
oi' Jarii til rem and y<//*<t //* pui'sunam respectively) 
as ^^ed by the classical jurists. So they speak 
uf 't/oli'/dtlvn,* as that which imparts tho^doniiniuiH,^ 
wlurias Miifiitio, in the sense of thelloman lawyers, 
is alwavs eontrasicd with and excludes dominium. 

The Prussian code also is devoid of definitions. It 
Lin'i'ows the technical language of the lloman law, and 
does not, give, the re-juisite explanation of that language. 

Au'ain, the Frer.irh code was never expected by its 
eoinoilers to suj)ersede all other law, hut was meant to 
be eked out by various ^ suUsnVui^'' such as (1) Xatunil 
]]«puty, (2) tiie lloinan Law, (3) the Ancient -CustoniSf 
( 1) Usage, (leiieral Principles, t.l*c. 

Tlie so-ealled Prussian code, in the same manner, >va?^ 
iutei'.ded nu'ivly i») eodify the subsidiary common law 
e.\i>tii;g in Germany, whicli was only resorted to in 
c.ises ibr wliieh the local law of the various States did 
not provide. 

A'J'a'xW, 

The French code was constructed with cxtrenic hasto; 
th.e oi-igin.'d j'l'ojrf be'ing drawn up in four months, and 
being afierwards discussed article by article by the 
Cor.neil of State, a body of whom very many wei*o not 
even lawyi-rs. 

There are no provisit»ns in the Frencli and Prussian 
codi'S lor keej)ing down the growth of judiciary and 
supplemental law by working them into the codo from 
time to time. An endless quantity of judiciary law has 



•"'•—rmirmi I W « 



134 ANALYSIS OF AUSTIN'S JUUISPRUDEXrK. 

been introdaced in France, but has never been worked 
into the code. So in Prussia the Novels or new consti- 
tutions of the I-<aw Commission, to which all doubtful 
questions of law arc referred, exist in a separate state ; 
but there is no attempt to amend tlio code in pursuance 
of them. 

The failure of the Prussian and French codes has 
been greatly exaggerated : they have at least reduced 
the bulk of the old hw and cleared it of mnnv of its 
inconsistencies ; and also they have diTuinishcd the 
amount of litiffation arisin;? from doubt as to the law. 

Savigny's objection to Codification examined.— Savigny, 
after admitting that unity of conception is attainable in a 
code (arguing from the qualities of the .<JO-ca lied Pandect 
Law in Gennany), gives some arguments against coili- 
ficatioQ. 

1. That no determinate leading prineij)lcs will bo 
consistently followed by the fi-amei-s of a code, and 
that, therefore, its provisions must be incoherent and 
defective. 

Savigny*s own admissic»n, as slated above, ix'fntes 
this objcetion. 

2. lie argues tliat in an a'_re eiipable t>f ]»r<ulneiii^ 
a good code, no coilo would bo necessary, the want 
being supplietl by j>rivate expositors. 

Answer. — Such expositions nn'glit l)C as well con- 
btructed as the code; l>nt as they would iaek aulliovitv, 
they would also lack ctv/*/ //<///, the juil^^'cs not being 
obligetl to follow them, as not expressing the will of tliO 
sovereign. 

Agtiin, Savigny objects that a codi', l-y m.ikin^' tliu 
defects of the lawnmre (ibvious, wdiiKI encMiJiaje kiiavi s 
to take advantage of i]io>o delects. 

Answer. — Probably ihii. evil is greater stili in the 
case of uncodified law. 
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Codification in the Concrete. 

The question wlicthor codification in any particular 
society at a given timo is expedient admits of no doubt, 
provided the code which supersedes the system of judiciary 
law, or of judiciary and statute law mixed, he a good one. 

Aiul this dcp(»nds upon whether there can be found 
men suflioiently able to perform the task of codification, 
which is one of vast dlfiiculty, though not impossible. 

All advantiigc not generally considered would flow from 
codification. If the law were more simple and scientific, 
and if the dnulgciy at details which now faces every lawyer 
at the outset were ivmovcd, the tono of the legal profession 
would bo raised, and wo should reap incomparably better 
legislation and a better administration of justice than at 
prusent wo possess. 
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PART UL— LAW CONSIDERED IN RELATION TO ITS 
PURPOSES AND TO THE SUBJECTS WITH WmCII 
IT IS CON\^ERS.VNT. 



LECTURE XL. 

Law of Things and the Law of Persons or Status. 

This is the first great dLstiiiction of law considered witli 
reference to its purposes and subjects. 

These branches of law may be distinguished as fol- 
lows : — 

There are various rights, duties, and capacities by 
which persons arc dotcnnlncd to vanous classt-s ; lljeso 
constitute tlie condition or iilatiis with wLicli the pcr.^on is 
invested, and are the apj)roj)nato matter of tho dc[)artnicnt 
of law named The Law of Persons. 

The Law of Persons, or Law of Status, as it wonlJ nunv 
accurately bo stylcil, regards men as bearing or invested 
with status or condition. 

The department of law styled tho I^w of Tilings is 
so called for tho reason that * Jits* includes the whole 
matter of which law is convei'sant ; and a department of it 
having obtained the title of Law uf Persons, the opposed 
portion received tho title of the Law of Things. 

Summary. 

The Law of Persons is that part of the law which 
relates to condition or stciu^i. 
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The lawof Thing^s is the Coqms Juris minus the law 
of status or condition. 

What constitutes Status or Condition? 
The rights, duties, capacities, or incapacities which 
deterniinc a person to a given class constitute his status. 

The ui.Ntiiiciioii Ix'twooii sltttus and any other rights, 
(iuiics, iVc, is ii(»L susceptible of any strict dcfiDition. 
There i\ no crenciio character C\.niinion to all coiulitioiis, but 
they bear iho foilowiiig marks: — 

1. The condition resitles in the individual as belonir- 
ii.Lf to a cla>&, and not as an individual. 

li. The rii^hts, duties, capacities, and inca]>acitics 
conipo.^ing the tiiuiiis regard specially pei*soiis of that 
class. 

.3. The class must bo such as from its nature cannot 
. include ail or nearly all persons. 

•1-. Tlie rli^^hts, duties, ttc, aro such as to influence 
the social relations of the individual. 

[o. A person has little or no coutiH)l ovei* the cir- 
cumstances which determine him to the class, and 
still less has liis consent any cilect upon his ri«^hts 
and ol»l:^;atlons wiien once ilxed as a member.] 

The main advantages to be deriveil from the distinc- 
tion of Law of Persons and Law of Things are : — 

1. Brevity is attained by all that can bo afllrmed of 
riglits and duties generally, being stated once for all in 
a deta(!lied u)rm ironi evirvthini; rclatiuu to those 
rights and duties as regarding certain particular classes 
of pei*sons. 

2. The portions of law specially affecting peculiar 
classes aro rendered more accessible and cognoscible. 
This ].»lan of collecting under separate Leads tho por- 
tions of law peculiar to jjarlicular classes is strong^ly 
recommended by Uentham. 



138 ANALYSIS OF ACSTIN's JURISmUDKNTE. 

Tbcro aro two other possible divisions of tlic corpus 
juris. 

1. Rojcctinjj tho class ^ Ju^ rernm:* the body of law 
might be divided into special codes, appropriate to peculiar 
classes of persons. 

Tho evil of this would bo that each of the special codes 
would have to contain the matter common to all ])lus the 
matter specially referring to the peculiar class. 

2. Rejecting the Jtis ^)cnouarum^ the sets of special 
provisions relating to special classes (not collected under 
appropriate chapters) might bo appended to the more 
gcueral provisions they are to modify and control. 

By this plan tho peculiar law of every class would be 
scattered throughout tho code, and C()n.se(iueutly inacces- 
sible to members of the individual classes. 

Tho division into jus rcrum and j>fs prrsnunruiu is pre- 
ferable to both the above divisi»>ns, as it enables all classes 
to find the law relating to themselves, while it gives in 
a connected form the principles of law which aro common 
to all classes. 

The distinction, however, has not been consistently 
followed by its authors. 

For instance, the question arises whether tlie jus per- 
sonarum of the Konian lawyers was tho law of **/<//;/-•', or 
merely a description of the facts and events by whioli siniiis 
is invested or divested. 

Summary of Above. 

1. Tho rights constituting ftafiis regard a com- 
paratively narrow section of tlio comnHUiity, and it 
is convenient to have them together fur the bemlit 
of that sect it )n. 

2. TIiL-y can bo eonviiiioutiy dotaciifil from tl;o 
bulk of tho system without breaking tlio eor;tii.uity 
of the exposition, which thus gains in clearness and 
compactness. 
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LKCTUR?: XLT. 

Erroneous Definitions of Status examined. 

1. That of tlie civilians, that Si'tlus was an * occult 
fpoiJit'i.' * Status rst qualitas oujus ratione liomincs (livor>o 
jnrc iiiuntur.' Jn (•tlier words, tho status is considered as 
a quality iulu rinic in the privon person, giving rise to riglits, 
diitfos, and cupacitlcs. But tiiis qu(il!ia:t v:\\\ not distin- 
gulsii a sldfi's i>v oondiliou from any other set or colloctiou 
ol riirlits and tlutios. 

[Tl.c rip.hts and diii'u s \\hk'\\ cuns'iluto status are of two 
kl:i<U : — 

:. Tliose ari>ij!p: from the fact or event investitive of the 
c«'iMiiticn. 

2. Tho-o \\h\A\ arise fivm tl:at f;iot or event, coupled with 
ar.otlnT aii<I a sr.l'onlinate fact or event. 

Tlar forrra r ela*^^> nro known as r'jiliti. 'ex statu immedialiV 
t!u lafnTas'ex ."taiu ir.riliate.' l»i;;lils ex statu immiiliat^ 
arc el(»>e!y aJlal^'g(al^ with tho ' absolute rights ' of IJhickslonc.] 

2. Second erroneous definition of SlrJus. — Bentham's — 

^COiK^r'It'.CtiCrsi'/'tJn- acinic nirriitH.'i'c f\tct.* 

This tlL'lliiiiion assunics: 1. Tiiat a i^fatus is a set or 
collection 01 various ri^^lds and duties ; and, 2, that theso 
ore the legal eiiccts or coriSequences of one investitive 
fact, or of one * eansa * (in the sense used by tho Koraau 
lawyers). 

Objections to tliis difinition — 

1. These j.roperties will not distinguish status from 
other ri<j;hts and duties which are matter for the law of 
thiuLC'S ; 

Tor, firstly, they belong to each of tho aggregates 
of rights tornud v in' rvi'sitaics Juris \ and, secondly, they 
are not even peculiar to uuioersitates juris^ but aro found 
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in most rigbta and duties termed particular or sin- 
gular, e.g. in the right of dominion in a specific thing. 

3. Third erroneous definition of ' Status.' 

* Sfnfiis is constituted hi/ the divisihilitu of the collection 
of rights and duties into those arising immediately /ro//i the 
title ichich cjiijend'frs the aggregate and those arising me- 
diately /A)m that title through special titles* 

Objection — 

Not nil aggregates of riglits, itc., deemed conditions 
are divisible in this manner, and manv not considered 
conditions aro so divisible; e.g. (a) the right of the 
owner of a field to walk over it arises from the para- 
mount title, and (/5) the right of the owner to prosecute 
a trespasser arises from tho investitive fact whereby ho 
obtained the dominium and the special title of tho injury 
against the paramount right. 

4. Fourth erroneous definition of ' Status.' 

* Status is coi^tiiutcd hg }\k% in rem in the complexion or 
aggregate of rights* 

Objections — 

1. In purely onerous conditions the mark is not fouml.. 

2. Tho mark is found in universitates juris notdcemcd 
conditions, e.g. hcrrditas. 

3. And in sctsof rights deemed singular or particular, 
e.g. dominium. 



LECTURE XLII. 
Fifth Erroneous Definition of * Status.' 

That of Thibaut * Siitus i^ a cnpaciig or ahiliig to tah: 
or acquire a right, and to incur a duty.* 
Objections to this dcfihitiou — 
1. There aro capac.tica common to all members of 
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political Kocieliop. As thoro must, tlicrcfore, be capa- 
citlis whicli Jirc not conditions, tho term * caj>acity ' will 
not chantctr/'izf' * condition/ whicb regards specially 
])«'rsoiiS of a ^ivcn class. 

*J. There are conditions (r,rj. that of tho slave) which 
consist mainly of inc.ipacilies. 

'J. AViien the ri^rhtsand duties arisinc: from ihcsfatus 
can iK" divided into tliose arising immediately and those 
arisinLT medlaielv from tho sfulnff. tlio former, it is clojir, 
are rl<_,dits and duties, and not capacities. Wlionever 
tlio constituents of status are so divisible, the sitiins is 
an a«^'gregate of rig-lits and duties with capacities. 

The ' Trla Capita * of the Eoman Lawyers. 

There were tliree pro-eminont sialfs which rcceircd 
the name o'i ^ aipita * from the ]{oman lawyers. 

They were : 1. The Stutus Uhirtntis^ or condition of tlio 
freeman (as opj-.osed to that of tho slave). 

2. The St(Lt'i.< ciritaiiif, or condition of the Roman citizen 
as c])poscd ro that of tlio foreigner. 

3. Tlic St(ifusfai)i.Hiii\ or condition of being a member 
of a given family, and as such cnjo^'ing certain rights and. 
ea J la cities. 

A definition of coj'ut is given by the Gorman civilians 
rescnd)ling that oi^ sliiiim^ above given, i.e. that a caput is a 
condition precedent lo the acquisition of rights, i.e. it com- 
prises capaeities. jbit rajmi iiiebides rights and duties 
arising from the >/.////.%• iinmediately, as well as capacities 
to talv'e rights and incur duties. 

The l^^mans did not limit the term Status to the threo 
* capita,* for they speak of tho status of a slave who had no 
caput at all. 
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LECTURE XLIir. 

The Roman lawyers in their works do not conccivo the 
purposo of the division into jum personarum and jiir.i 
rcrura, consequently in some cases they inserted in tho law 
of persons only the events engendorinj^ iind destroying tho 
status in some cases, while in others they also inserted the 
rights and duties constituting tho status. 

The division of Roman I^iw into Jus PuhJiaim und Jus 
Privatum, and again, of Jtis Privatum into Jus rcrum, jus 
penonarum, and jus actionum^ involves a logical hlander. 

The * generalia* of the jus aciionvm should bo plaee<I 
under tho * jus rerum^ while the parts relating to s])ecial 
classes should bo placed under the heads of i\\Q jus perso' 
fiarum to which they belong. 

Blackstonc divides the Corpus Juris into law regarding 
rights and law reganling wrongs : this is a cross division, 
for the law regarding wrongs also regards rights arising 
out of wrongs. 

The law of things should proccdr the l.iw of pLM-sons in 
the Corpus Juris, for iho latter coii.si.si.s mainly of naiTOwer 
positions and rules modify in;^ the Uw of tilings. 

Blackstonc divides the Eights of persons into Eelativc 
and Absolute, meaning by absolute rights those arising 
tine speciali titulo, residing' in a jurson simply as being n 
member of a state, t\g. the rii^'ht to reputaiii>ii. 
Objections to this division — 

1. IJlackstone spc.iks of ab>oh;tr .'in.l rrl;iti\i.« ri^^'lits, 

but all rights are relative, ix. ^uJ)pus^.• timir-^ incunilK'nt 

ftZt otliors. 

2. He defines a^soliilo rl-'Lts as tl.u.-c ap-.K-rtaininLT tv/ 
individuals as such. But all ri;:Jits luusi belong to par- 
ticular persons as jarticular pex*sons. 
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3. ITc farther defines Ihcm as rights which would 
bcloiicr to ])ersons in a state of natarc. 

li ut legal rights can only refer to men as members 
of a given society. 

1. Blackstone makes a further error in classing abso* 
lir.e rights of persons under the law of persons. As 
regard iiig all persons these rights are matter for the 
law of things. 



LECTURE XLIV. 

Law, Public and Private 

1. Public Law strictly is the law of political conditions, 
and as such is properly a department of the law of persons. 

[Tvri> ditVicir.tics prciont ihoiuselvcs : — 

1. .\r. .icwiur.t of pui)Iic l.nvin tliis scijso would inclu*lc suoh 
]>orti.uis of |nil)lio !.i\v as relate to the sovereigif, aud these 
rLully arr positive morality. 

2. Political :n\d private cvni-htions are with difficulty dia- 

till;^'uislud. 1 

Tlio ahovc arraiuvij^eni is stiir^rosteJ hv Hale, and is to 
he rocoinineiitU'cl on the f:^rou]uLs of jn-omoiin^; convenience 
of rcfciviico aiul ;ri n- ral ool:orcncc of ilic legal system. The 
ojipositlon of public t«> ]iriviito law involves a misconception 
as to the real end of the law, which is in a certain Senso 
hot!) ]uil.'lie and jn-ivate throuudiout all its provisions cou- 
ccnr.n^'- tlie j>ui»l;e aiul t-aoh ini'nilu^r (>f the j)ul)Iic. 

*2. Public Law in its vague and less definite meaning 
is the law of political conditions and of crimes (with that 
of criminal procedure). 

This was the anMiip^enient of the Koinan junsts. Now 
the law ol' poliiieal condiliuns Jors jiecullarly alTect tho 
whole conmranity, hut crimes acquired the title of ^ yuhllc 
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tcffnigs ' through tlic accident that crimes were tried origi- 
nally by the sovereign Roman people. 

It is clear that tlio distinction between crimes and civil 
injuries, or between public and private wrongs, rests upon 
the "difierenco in the ways in which tlioy are pui*sued, the 
former being remedied at the instance of tlio state, the 
latter at the instance of individuals. 

So Hale docs not stylo cnmes public wrongs, but ^ pleas 
of the crown.* 

[Some Contincntnl jurists f^o so far as to inoliulc International 
Law under iho hi-^id of Public Law, Ibrj^elting that it is a 
branch of pouilivo morality.] 

Other meanings of Public Law : 

Public Law also is taken to mean — 

1. Law made by the supreme legislature, or by sub- 
ordinate political superiors, as opj»osed to that made by 
private persons in pursuance of legal rights. 

2. Laws other than those creating ' inivUegia,' and 
styled ^jns commune * as opi)Osed to ^jus in'ufjulare.* 

3. Under *" puhUc law* hvq soniotlmcs classed definite 
and obligatory modes of perfonning certain transactions, 

e.g. * Tfsiaincnti j'ifctio .... j'xhjici juris uon est.* 

4. Laws prohibiting or absolutely binding, as op{>oscd 
to laws di>positive or provisional. Tlie latter class consists 
of laws which detemiine the otrcct of a transaction in case 
the parties do not otherwise provide, e.g. the French law of 
marriage. 

[Tho epithet • civil ' is u>td of law in the varied scn>ej» of 
• not-cccle*ia«lical,* • not-criminal,* ' not-military,' and even * not 
public.'] 
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LECTURE XLV. 

The matter of the Law of Things may be divided 

into — 

1. Primary rights with primary relative duties, i.e. 
those which do r.ot arise from delicts. 

2. Sanctioning: (or secondary) rights and duties, 
which iixv conseiiucnces of delicts. (Their pi\>j)cr pur- 

]K)SC is to juvvcnt delicts.) 

ill tlie laniruaj^'o of ik'ntham the hiw of primary rights 
a:id duiiis W(»uld bo caUed substantive, and that of sauc- 
titiMir.^ rij^lii.-* aial uutios adjective law. But this noxncu- 
claiurc, hy in.;. lying tliai the divison is between right** 
exist liv^ per .-m^ and those existing meivly to protect 
otlur rights, leads to niiscoiiceptiou ; for many primary 
rights, as well as secondaiy riglUs, exist for the protection 
ot* otlici* li-liis. This division into primary and sanction- 
ing riLciiis is nut Ibumleil on ii ditierencc in the purposes for 
wliich the rights and duties arc respectively given. The 
true })rinciple of division seems to rest on 4i diffcrcuco 
between tluj events from which the rights and duties arise. 

The division given above includes procedure, civil and 
criniinal, inuler the heail of sanctioning rights and duties. 

* [In'MiiMm ir.cliulfs ilroil-i'ivii ;i:;«; droit-pcn^l in di\>it>f:ub« 
st.i.'iiii', inoliidiiit: un«lor »lroIt-poij;;i the Ltw rchiting to ci\nl 
iinurii'.s aii'l I'lirnos with tlit-ir pani^hnicnls. Ijut. ixli rights of 
uction ^Towiijj: ouL of a civil injury are adjective law; and 
l\nlu:-. if the l.iw of prwot-duro \>o called ilroit-adjcctif, it 
u\;;^iiL to iiji'luilf li:o law n.'la*inj,' to rights and duties uri^iui; 
from civil injuries and from criaus and punibhiucnts.] 

Distinction between an action considered as a right 
and an action considered as an instrument for enforcing 
that right. 

Though tlie scope or purpose of the right of action 
is distinct from the j)roceduro resorted to in enforcing tlio 

* Vido Tablo IX. 
L 
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right, yet it is impossible to extricate the right of action 
from the subsidiarj riglits by which it is enforced. 

[Every right of action arises from an injury, the only ex- 
ception l^cinp: where a rijrht of action is given on account of 
want of wrongful conwiouj^ncss on i>art of defendant.] 

In most law systems primary rights are not separated 
from the secondary, i.e. the law conferring the primary 
right is contained by implication in the law which gives 
the remedy. 

» 

E.g. dnties owed to the State are generally to bo implied 
from the description of their violations. 

The Institutes follow an illogical division. 

Obligations ex conimctu (whicli are primary rights) are 
opposed to obligations ex drlicfo (which are secondary), 
and arise from violations of rights in rem. The obligations 
arising from the breach of obligations ex contrncln are 
therefore attached to obligations ex contractu ; and if tlio 
logical arrangement were followed breaches of rights in 
rmi would bo similarly considered with rights In rtfn 
themselves. 

Blackstone is more logical, for he treats of obligations 
arising from contract as primary, and those arising from 
a violation of them ho classes with wrongs. 



LECTUUK XLVI. 
Primary Eights. 



Primary Rights, the first of tho two great divisions of 
the subject matter of tho Iaw of Things, have ahvady (Lec- 
ture XIV.) been distinguished into jura ii rem and Jura 
in ptrsanam. They may now bo subdivided into — 

I. Eights in rein as existing j^cr se, or as not combined 

with rights i/i itcrsonavi. 
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2. nights i'ii pcy.^o}mm as existing j;cr sc, or as not com- 
bined with rights in rem. 

:\. Simple particular combinations of rights in rmn and 

rights in p<rsotiahi. 

1. Such universities of rights and duties as arise by 

universal succession. 

The Roman jurists diN-ided the matter of the law of 
things into : 

1. Ihiiuiiiia or J'.fra in licm. 

2. Oil i'jtti tones ^ or Jura in Personam, and subdivided 
ilfr/u'iii'i info (d) il>iin\ii-tiiii rci sirirjulcc^ (/5) jura in re ah'cmty 
(7) i(/tii'ersifiifrs jfiris. The objection to this division is 
that ifin'ccrsitafcs jitria inchidc rights in personam as well as 
rlfjhi.s in rrm. 



LECTURE XLVII. 



Rights in rem as existing per se considered with 
reference to the difference between their subjects. 

1. Rights ill rei.i, of which the subjects are things 

and tiic itbjccts foi-bcji ranees with regard to detemiinato 
tilings (o.<7. ]>roporty in a lionso). 

"1. Eights /;c A///, of which the subjects are persons 

ruul \\w ohjcels f«)rl.(»;i.r;in('('S witli regard to dctermlnjito 
j»ersoi;s {r.n. a niojiojjoly). 

:\. R-ights in rem without specific subjects, and tlio 

ol>j(!cts forln:ariinets, ]i:\vin<:r no specific regard to specific 

tilings or juTsons {r.,j. w man's riglit to his good name). 

Tliose riirhts in, /•> ;;?, of winch the subjects arc persons 
arc Tn'arly all matter for the law of persons or status. 

Rights in r''ni over things. 

]. When Ly virtne of the rights the j)crson entitled 
can deal with the suhjects to an extent whieh is indefinite. 



I *^ 



' ■ I MM^ 



148 ANALYSIS OF AUSTIN'S JURISmUDEXCE. 

and not circnmscribcd (though not unlimited), the right 
maj be stjled dominium ot projyertij, as — 

2. When tho person entitled can only use the subjects 
to an extent (in one direction) exactly circumscribed, the 
right may be called sa-vitm, 

[Varioua meanings attached to tho word property or 
dominium : — 

1. Its strict sense, a right indefinite in point of user, unre- 
stricted in point of disposition, and not restricted by rights of 
others who»»o on joymcnt is ix>st{)onod. 

2. A right indefinite in j>*int of uder. but limited by regard to 
rights of persons entitled in remainder or reversion {e.g, a life 
interest in land). 

3. Tho right of property is opposed to the riglit of pos- 
lession, and in this sense it includes servitns. 

4. According to tho Komau jurists it is cither — 
(1.) A right indefinite in point of user over a thing; 

Or (2) jus in rem, or all rights not included under obli- 
gationes. 

5. In English law wo speak only of property in moveables. 

6. Tho terra property is applied to some rights over persons 
{e.g, that of tho mju«tcr over the slave), but not to others (as 
the right of the father over tho son). 

7. Tho aggregate of a man's faculties, rights, &c., or his 
attetf. It includes in this sen'>e all kinds of rights. 

8. Legal rights of any kind (as when it is said that the 
object of government is the pnjtection of pn^pt-rty).] 



LECTURE XLVIII. 
Dommium as opposed to Servitus. 

Property or dominium gives to the entitled party the 
power of applying the subject to all purposes, except such 
as are inconsistent with bis relative or absolute duties. 

Servitus gives the power of applying the subject to 
exactly determined purposes. 



»mm 
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Property is susceptible of various modes, i.c. tlio Hmita- 
lions of the power of user may vary infinitely, accoi'ding to 
tlic intention of the State in granting the right: but tbougli 
the iiioiles are intinito, and tbougli the indefinite power of 
user is iilwjiys moi*o or less restricted, there is in every 
system of Jaw sonic one mode of property in which the re- 
strictions are fewer than in others. And to tliis mode 
])re-oininontly is the tcfm property or dominium generally 
applied. 

J\>r c.raMj)fr.—ln Kn;:lish law Al»>olute property in a moveable. 

In l''ron»^h l.'iw, Vroju-Uie. 

In the iinman lav, Loininium, in the strict sense. 

Hut oven this nioile of property is not unlimited in 
rcspvot to the ri^ht of user, whicli must be such fts shall 
be consist oTit with the rights of others generally, and the 
dr.rii'S incuinhcnt on the owner. 

l*roi>erty in this its largest sense, or in any other modifi- 
cation ^.ti i;, cannot, tlierefore, be exactly defined, importing 
as it docs ail indclinite power of user. 

The dclinition uf property would necessitate that of 
every ri^^hr ami dCity contained in the Cor])xis Juris. 

J>ul modes of property are distingui^shablo from one 
another ])rcciscly; for instance, the right of a limited owner 
may be ilisringuished from that of the absolute ovirner by 
an enumeration of the powers of user, from wliich tho 
former is excluded. 

[So ia t'no Insiiliitos of Gaius and Ju^tinian, dominiam iu not 
Jfti'it'vl at all, hut t'nc r.atiiro of the right is left to be inferred 
from tho trca:i>o goncrally. 

In th.' oil art. of the Vrcnch Code propriety is dcfintU 
afs thu alsoluto ri^ht of dealing with a thhig as wo will, prv>- 
vidod Wf Jo nut u.-w it in any manner prohibited by tho hiw. 

Such maxims a.s 'Sic utere tuo> ut aliinum non hinias,* * Qui 
jure suv-) utitur nemiiicm htiJit.' ari.se. from tho impossibility of. 
exactly dofininj^ the rij^'ht of i-roporty, and aro really identical 
propositions.] 
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LECTURE XLIX. 
ServUus as distiuguished from DomlniuiH. 

Preliminary observations. 

1. A right of servitude is a fraction of a right of 
property residing in another. 

So rights of servitudo are styled by the Roman ]awyoi*s 
jura in re alicna, or righi.s over subjects, of which the }>ro- 
pertj resides in anotlier* 

Savigiiy defines servitude as * a siufjlc or pariicvJar 
exception (accruing to the hcnrjH of the parly in vhrni the 
right resides) from the general power uf user and ejLclusiou 
residing in the incuer of the thing.* 

[But u riglit in tho n;Uuro of a scn'itu-lo may exist ovor 
a thing, which, pruj^rly f!p«'aking. has no ownrr. 

E.g. a sovereign reserves to liinj>clf a j>oriion of territory, 
and prants to a Mil'jeot a riirht e«.rn>pon«ling to a sorvituili*. 
Bat the iK>vcrcign cannot bo an owner in tlio proper sen>e, U't 
being able to pofiscbs legal riglits.] 

2. Property will here bo taken to mean any right in 
rem which gives an indefinite power of user, and Servitude 
a right in a subject owninl by anotlier, giving to tho party 

a definite power of using it. 

[Thcro arc m'KK'<* of pnip^rty t > wliioh that namo is not 
usually appliixl. an. I there are >e»rvitu(li'5. so ciillvil In t!:u 
Koni::n law, which arc .styled ri;:lits of pn»ptTty in l!io Kjj;^li.sli 
law. 

The term 'eaiement,' tltouirh never ap;»lied to a ri^jrlit in 
rem which may l-o i»lyl»il jin)per"tv, i:> often not applied l«» 
rights ia rem which arc properly ^ly'4ed bervituues.] 

3. Rights of Servitude will be assumed to bo rights of 
using a subject owned by another. Rut ' negative servi- 
tudoft consist non faciendo, i.e. in a right to a forbearance 
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(Ml the part of tlio owner from putting the subject to a 



^'ivfii use. 



Servitudes. 

1. Distinction between Affirmative (or Positive) and 
Neg^ative Servitudes. 

Properly «' i* dminnuuii consists of indefinito powers of 
user aiul i'Xi'lusion, wliicli correspond to forbearances on 
the ])ari of others g-eiicrally. Frequently those powers are 
iistrictnl by n^;lits of a dctcrminato person over the same 
tliinij^, .iiid wlioii tliat person lias a right (or jus in rt»m) as 
al,^1illst the ov/ner and the rest of the world to put tho 
.siil»]\'('t 10 iis( s of a definite class, the pei*son ha« a ri«Tht 
callrd a Servitude ; so also, when the person has a right to 
a fori H'u ranee on the part of the ownor and the rest of the 
world from putlln«^ tho subject to uses of a definite class. 

in tho former ease tho servitude is styled positive Or 
affirmative. 

In the latter, negative. 

The terms posiiive and negative are applied as affect- 
ing tho pursoii entitled to the servitude, i.e. a positive 
servitude gives him a right to do acts over a given subject, 
but a negative (me merely gives him rights to forbearances 
on the part of the owner. 

E:,tii!il'!>: (.fu I'ositiv*^ Sorviriuio. — A right of way. 

Ol Nt^iiiivc iSiiviiudc. — llio nrvitus aliius Hon tolUtidi. 

2. No servitude can consist in faclcudo, that is to say, 
in a rigiit to an act or acts on the part of tho owner or 
other oc(U[»ant. This follows from the nature of scrvitus 
it beinir J'^^■ ^d rrhi availing against the ^^'0^1d generally. 

The tiuestion arises, Can a negative servitude ho jus in 
r'.ii ? it is clashed as such, since it avails aJocrsits qucm* 
r}iiiijii>' i><i.<.<c.<s(>i'ri,t, and implies, equally with a jiositive 
Servitude, adnty to forbear from disturbing, lying upon all 
|x;rsons equally. 
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LECTURE L. 

3. Eeal and Personal Servitudes, the Nature of the 

Distinction. 

A real scrvitudo resides in a person as the owner or 
occupier for the time being of a jjiven * jtnpdium,* 

A personal scrvitadc resides in a given person without 
respect to the owncr-ship or occupuiiou of a *" privdluni* 

The distinction corresponds with that of the English 
hiw into easements appui'tfnaut and /// tjnfs.'f, 

A real servitude resides in a jxTson as the owner of 
A prccdlumy which is called the pt'idium domiuans. The 
prcrAinm^ against whoso owner the adverse right is exer- 
cised, is styled the pr(rdluiti scrvitns. These rights of 
sen'itude arc said to reside in the given things, and not 
in tlie jHjrsons holding them ; henee we have such terms as 
Servitutes renun.* 

The expression Personal as here used simply means *not 
reaZ/ in the above sense. 

A real servitude can hanlly exist over a movcublc, for 
to constitute one th(»ro must Ih) a pnrdlum acrvlcns and 
tL ^radium dcmimtus. 

Real Kcrvitudes arc in Roman law distin'niisliod inti) 
servitutes prwdiorum itrhauorurn or urban servitudes, thi* 
scojxjof which is the commodious enjoyment of a dwell inp-- 
house, to which it is annexed; and sm-ifnt^'s rtistic'ini,n 
yrcediorumy the scope of which is the commodious culti- 
vation of a parcel of land. 

But this distinction lacks scientific ])rocMsenoss. 

The distinction which obtains in Knijlish law between 
nghts appendant or appurltnaut and in tji\»s8 approaches to 
that above given as obtiining in tho Roman law. 
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Examples. — A right of vay appurtenant is n real serritmlc. 

A rij;ht of way in gT\>ss is a pononul s^cn'itude. 

I>igre.*sions on servitudes : — 

[1. The maxim * Nulli ro» sua servit ' import}* that, its a scr- 
vituile is a iltfwiitu sulitniction from tho rights of user and 
cx«'I»i<)n. no man can have a servitude in a thing; of which he 

ib lllO OAVIUT. 

2. Sirvitus meanM (a) the duty incumbent on any proprietor 
of tho thinjr, and (0) the correlating duty. 

3. A ri^'hr of >crvitudo Tn.iy co-exist with any mode of pro- 
perty, lor in^itaucc, owucr>hip in common." 

AbftohiU' duties annextsl to proi^^rty (such as tliat of pre- 
vei.tin<; a house in a town Tnim getting into a ruinous state) 
are not servituiles.] 

4. Tlurc aro certain modes of property styled Servi- 
tr.des (improperly) in the Roman law. These arc: 1, 
i\vjructns ; 2. Usitf: ; 3. Ilahliiitlo ; 4. Opvra' Frrvtn'um, 
Thcso .scoin to bo rather modes of property (for the life of 
tho owner) variously restricted in regard to powers of nser. 

In oui* own law wo havo tho nearly similar modes of 
tenancy for life with and without impeachment of waste, 
tenancy by courtesy, tenancy in dower, «tc. 

[In tl.( Iloman law hervitus appears strictly to havo denoted 
one of tho sorvitutes pratliorum, and was extended arbitrarily 
to v.Mifnie.'ii.^ :uA f^iruilar riu'lit" hy analogy. 

AVluii the Mmiian jurl>t.'j wi>ljril to refer these rights to a 
ger.us they inchuled them in 'jura in re alicna.* 

In the Inbiilutcs, ii. 1!3, api^irently foUuM-ing Gaius, the 
term Servltus is limited to real servitudes, Usufructus, Uisuf, 
und li.'iMtatio, arc not «leemod servitudes at all. So also in tho 
Freiieh Code, \isufruct, U!?:igc, and h.ibitation arc not counted as 
scrviiudcij.] 
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LECTURES LI. AND LIL» 

Distinction between Doininiuin and /nra in re alicnu of 

the Eoxnan Lawyers. 

In order fully to explain the meaning of * property * 
notice must be taken of the relation of the State to the 
private proprietor. We mnst notice that it is only in 
societies having systems of positive law that property as a 
lefjal right can be said to exist. 

Inasmuch as the sovereii^n, thouiifh he cannot have anv 
legal rights against his own subjects, has the power of 
dealing with all things within his territory at his own dis- 
cn.'t«ou, uurestraineil by |X)sitivo law, we may for the sake 
of convenience say that the sovereign is proprietor of all 
things within his territor}'. 

Of the things which are ilie property of the St^'ite in the 
a})Ovo sense some are reserveil by the State to itself, others 
are granted for tlio uso and enjoyment of private pei-sons : 
the former class receive tho name of ran inilUca'^ the latter 
res privates. 

Of res itMic(n there are some which the State peiniits 
its subjects genenilly to deal with in certain limited modes, 
such, for instance, as public ways, rivers, and territorial 
seas. These ai*o styled I'ea aniiniuurs. 

Again, o( res ]>ubh'rtt some are retained by the State in 
its own hands, others arc conceded to public persons (in- 
dividual or complex) iis trustees f«>r the community t»r 
some consideniblo section of it; this latter class receiver 
the name of res universiUdiSf for these public jvrsons were 
and aro commonly corporate bodies, as, ft>r examjde, 
governments of cities. 

* Tlio aaalybis follovi Mr. RoWt CampWirH arrangonicnt iu tLu 
StodeDt'f edition. 
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fTluro !«. :i l•l.l^•« "f tliiiij^K vhU'h partnkcft of tho chanctt'r 
of 't«.ti: i'Ublio ;i:i«l jrivalo thiiiics, viz. pro|>ert)r held bj com- 
>.;!iiis i:.oir^x>rat('«l for puMie uiulortakinpi, who are allo'Vi>«l tt» 
livy tolls, cVo., aiid to sh.iro thu profits umoDg tho ponous 

coMirii'U'lng iho o.iiiltal.] 

Of /•' >• I'al'ii'in lliCTO is another class, viz. res divtni jnri*. 
Tiu'su iu\; s|Kviaiiy ivsorvcd by tho State or granted in 
t^l^L ii) j)iil»lic jvrsons for ooriain usos. 

Ill iioinau law ihcsc tilings arc distinguisLcd from nv 

j^il'ltlll''!-. 

Ii<:< jii-i'nihf arc tliosc Nvliich the State concedes to dctcr- 
inliialv' prlvaii' persons for iht-ir own advantage. 

Ill rcsjui'i oi * <^<''/• ' iho ri'^ht granted may bo a mere 
*;//f/^/-.<v.»-\iiiulc, or it may amount to any mode oi pn>perty; 
i\nd In iliis ca.si' i!k> [»n)porry may be burdened with a 
fy//i/s''-sc rvit ailc in fav(»ur of ihe State. 

IA«- \\x ."^ta'.r »Mit '.t iiiivr Ic^al ri^I.*.'*, l,u: only rights analop^us to 
Jt^j.il o:.i •.. u»' i:^.' till- I xj'Ti >-i>:i * qaati-scrvitudet.'j 

/•.'. .. /.J '■ ••;' .i. quaoi-suivicudc rc.s« rvi-J hy tJio State wuuM be 
.i j>ii. '..i: i-'k'.A *jC\\\.y ■iv«;:- .1 ^'.-.v. to fiUMu ; of a moru quo^i-iMMTi- 
tutlr _i'.i:.t< •'. i y tin* St;iti' wo tiuiy l.ik'; ii.«» au rxuinplu a right of 
w.iy ..;'^ irt.iiiii'.i:,' to .i j'riv.jti, f.irm ovor a farm in the ^utriniony 

ut l.!c .'**l.;ti'. 

Various luotks of Propcity. 

A. In rcs;:cct of tlie duration and period of enjoyment, 

wlilrli it i-^ i!n' ]iur:>.'^«' am; sih»|)0 of the right to confer, 
riglits of property are sv.sceptible of various modes. 

\v;. :. wi> >; . .ik •>! u I'i/r.f wo refer t) llie present. A 
fuli::-i' n:,'l.t i^ a »-«.i;' r.n.iv-tioii i:; t«-r:iis. J>ul tho parposa of 
thr c.'.i.\ — '.'.n <•!" ri.-;.:-. l.y ;::.• S'.iti' may n-ganl tho future. 
a:.'i, •'u l"..:* ;.-^ il »i'ms .-),.'. prvM-nl ri^lil may bo OOoforrod 
to J ri.(.i-'i tl.a: :\;; irc <>r ix'^i rirl I'r.jovmtiit. 

Till' i'ur;i.--L< o:' ;;:>,■ ^;..". .: in ftuccUiiijj tho j;Ivon rights may 
1.0 gati.i :\ I iv'Ui ..l-M-;-v..ti')ii, .iL any ^ivi:a i-poch, of tho pur- 
p.»>cs \\l.;ch the ri.'^.'.«> aai dullta ouiurcoablc by lawaro calcu- 
la^'-i to acco:.Ji'il.*l..] 
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Tlio concession may be (a) for the enjoyment of one 
or more persons ; (ft) for a limited or unlimited time. 

For instance, the concession m.iyboto A for a term of yoji!->, 
providcU ho bhall live so long, or to A for life, or to A and his* 
hcir> for over. ' 

[llcirsof A are persons cn^illc of takin;^ by \rny of descent 
from A, the word descent inijdying lliat llierc i«* physical basis 
of r«^lation?hip.] 

[In this last case the pcrio%l contemplated by the concession 
is unlimited, i.e. no term Ciin bo as>i;^ne*l within whieh thu 
subject will revert to tho State. Tliis, of cuur-^e, ih only one 
mode iu which tho State may confer a ri^ht with tho iuti ntioa 
of granting enjoyment of a thing fur an unlimiuil pcrioil, but 
it is by far lht» mofrt important.] 

B. Again, modes of property may be determined by the 
intention of tho State as to power of alienation, i.e, as to 
irhcther the right shall be alionable or not alienable. 

By a right being alienable is meant, tliat the person 
immediately entitled under tho concession kIuiU have power 
to assign, convey, or dispose the aggregate of rights in tho 
subject to another, and that the State %vill continue tho 
concession in favour of such assignee. 

This poTver of alienation may take diflerent fonns. 

For example. — A concession to A and his heirs, wiili pv>w. r 
of alienation to A. 

And this power miglit cnablf* A to alienate to B and his 
heirs, and tho cencei»sion. acconiin^ to the intention of tho 
State, would bo enjoyed by 1) aad his In ir«j citlirr durin:; t};e 
existence of heirs to A, or iu perj^etuity duri.jg tho cxiMtn-re of 
heirs to B. 

Or again, tho purpose of the concession may bo tli.it .V mav 
oDJoy the conce^^ion for life, with j^^wcr to aliii.atc his li;o 
interest, and after his death to C and his hcir^, hO tiiat C or 
hit heirs shall have power to alienate, so as to pa>s au ehtatc to 
hit oseigncefl and his heirs for over. 

This, in tho huijraage of the English law, would bo describi-d 
M * a grant to A, remainder to C and his heirs.' 
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Substitution. 

Ill Sootcli kiwa ^rant to A and his licirs, and if A shall 
(lie intosiato and without alienating, to B, would mean that 
A sliould li:ivC'?fiill power of alienation, but if ho did not 
exercise it the estate shall go to B and his heirs. It would 
be oxj»ri?ssi(l as a grant to A, whom faiUngj to B. 

Aiul such a destination would be called a substi- 
tution. 

I'he phrase ^ Spcs successionis ' is technically and con. 
veniently liiuitcvl to those exi>eetations (such as that of B 
in the above case) which arc defeasible in the way above 
mentioned (ih(»ngh it might bo generally applied to the 
interest of every ]^erson having such a right to a chance of 
enjoying tlie concession). 

In whatever terms tlie concession maybe expressed, tho 
State is tlie ultiinus Ineres, i.e. it must resume the thing 
upon the failure of the series of persons capable of taking 
under tiie eoiieession ; that is, upon tho cxj)iration of all 
the riglits wliieh merely subsist in the thing ;it the pleasure 
of the State, it naturally rc-tako3 the thing into its own 
possession. 

This ap[)lies both to moveable and immoveable property. 

[Ill &y.>toius (>t I.'iw in wliioh the ilivibiun into real and pcr- 
s /iiiii, iurltal'lo uu\ U'lininistniMc, inovraMc nml imniovcuhlo, 
is:iii":'t«(]. lliv" intent i(>n t«) limit tin- o«»tatoof a 8crics of persons 
id nioro r«a«lily pnsunnvi in horilulilo than iu admiuiairativo 
j-n i'».*rty as> being of a luuro permanent chaructor.] 

Absolute Property (Jus in re propria) defined. 

It is a right imparting to the owner a power of inde- 
finite user, capable of being transmitted to universal 
successors by way of descent, and imparting to the owner 
the power of disposition (from himself and his heirs per 
universitateni, and from all who havo a spcs succcasioniit 
under any existing concession) in favour of such persons 
as he may choose, with the like powers and capacities as 
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he had himself, and under such conditions as the mnni- 
cipal law attaches to the dispositions of private persons. 

Jura in re ah'rnd defined — 

Jnra in re aliena are fractions or particles residing in 
one party of dominium, strictly so called, residing in 
another, and they may he either definite or indefinite 
snhtractions from the owner*s power of user and exclusion. 

The jura in re aliena generally considered in the Roman 
law arc — 

ScrvHiuif cmphyfcusis^ superficies^ and the jus in rem of 
the creditor nndcr a pMge or htjpothcc. 

Servitudes considered ai a species of jus in re aliena. 

Servitudes properly so called were esteemed jura in re 
aliendy because they gave a right of definite user over a 
irabject owned by another, or of subtracting a definite frac- 
tion from the owner's right of user and cxclnsion. 

Servitades improperly so called {usufrncUts^ hsuk, and 
hahiiatio) were modes of property, or forms of property 
modified by regard to the rights of the person entitled to 
the enjoyment in expectancy, who in these cases was the 
dominas, whose right was commonly called propriciatt^ .intl 
not (lomiiiivm. 

Emphyteusis arose when land, the absolute i)roperty of 
some corporate body, such as a municijnnrd^ was let out to 
a person and hirt heirs (that is, for an unlimited duration) 
on mnditioii of Iiih rultivuting it iiiul puying ii ivut. it 
was jns in re ajiena on account of the reversion, or spes suc- 
cessionis, in the corporate body nnder the concession of the 
3tate, which the emphjicuta could not deftat. 

Superficies. — By contract originally the owner might 
carve out of the subject of his owncrsliip a superficies^ 
and nndcr this contract the lessee originally acquired only 
a jus in personam against the lessor, but the pnctor allowed 
tlie lessee a quasi in rem actio against all except the |)crson 
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who L^d a better title than the }>osscssor of tho solom nira- 
sclf, wlio conld therefore evict l>oth. Thus the s^ipeijictt's 
been nie in cficct a jus in rem, and being conceived of as a 
fraj^nient of tho dominium residing in the proprietors of tho 
sohun^ was njus in re ah' end. 

[Tho person cxoreisiinp they«* in re alicnd di«l not possess 
tlic rr,<f. Lilt, lio Iiad rcnuJics aiuil'^gous to tliuse "which iho 
actual jx>ssessor of tho rm had for tlic protection of his posses- 
sion. The i><jsseb*-t)r of xho jus in re alicnd was, thcroforo, said 
to have quasi-possession of the right,] 

The jns in rem of the creditor in a thing pledged or 
mortgaged. 

The creditor lias^'//.s' in j^^rsonam in respect of tho rights 
secured him by tho })lodge, and — 

Jif>i in rem in tho subject pledged, which may iti?clf 
bo i\ j'uft {>? re cdknn, as, for instance, a personal servitude 
^'ranted out of the dominion of another. 

Bj the Roman law the creditor could not acquire pro- 
perty in the subject of the pledge. 

Tenure. 

(1.) The idea of tonnro originated from the pi-acticr, 
j)n'vaUni after tlio virtual dissolution of tlie Koman Km- 
])irc, of conquerors giving conquered districts into tho 
keeping of some chief who could command the obedicnoo 
of the inhabitants. The latter in return would vow fidob'ty 
and alK'i^iaueo. 

(2.) Tiio next stage in the history of the idea of tcnnro 
consists in the formulation in written documents of tlio 
indefiniti* relations above described. 

Tlie di^ctimenis of tlie ei;rhth and ninth centuries relat- 
ing to tliis indefinite tenure an; based on the precarium, oi 
tenancy revocable (nominally) at the will of the grantor 
and rra^iihj at the d'juth of the fjrantcc. 

(3.) Ab(mt the end of the tenth century, by engrafting 
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upoD the pi'ccariam the terms of tho onphyteusis, tlio bcirs 
of the grantee obtained tho right of possession. 

[In a charter of a.d. 1033, lands are conveyed ^hahcndum 
precaria a/^t^^ enfiothecaria iiomiiw,'] 

(4.) Tho tenures so created by the great potentates 
vrere adopted by the smaller lords in their grants to their 
vassals, and the result was the elaboration of a system of 
feudal tenures. 

Tenure and Tenancy of Land in England. 

In England the statute of Quia Emptorcs, 18 Ed. I., pnt 
an end to tho creation of new subordinate tenures ; and tho 
peculiar and inconvenient incidents of the old tenures were 
swept away by tho Act 12 Car. II. cap. 24. 

When lands thei*eforo aro held of a mesne lord, tlio 
tenant has a jus in re ah'eiid, as the lord has a reversion 
which the tenant cannot defeat. 

The right of a tenant in an English lease for lives or 
years is &jus in re ali(nid of tho Roman lawyers, and is tho 
historical consequent of locaiio comluctio. 

The tenant, however, in an English lease acquired a jus 
in reinySLS the English courts gave to the ousted lessee specific 
restitution to histcmi in the land, while the tenant under a 
contract of locatio conductio does not appear to have had any 
such right. 



LECTURE LIII. 

Complete and Inchoate, Vested and Contingent Eights. 

The purpose intimated by tho State at a given epoch in 
gard to the persons interested in tho specially determined 
sabject of concession may be to confer — 
(a.) Present eiyoyment, or — 
(6.) Future ei\jo7ment. 
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And iliis fatnro enjoyment may be (c) to a person indivi- 
dually asceitained, or 00 to a person not so ascertained ; 
and in tliis last case (c) there is either a certain person 
(or persons) in existence who will, on the happening of tho 
given event, become determined to tho tlien present enjoys 
mcnt ; or (/) there is no person in existence to whom the 
purpose of the State relates. 

[hlxamphs of {c) and {jT). — Orant of real Ci«tnto to A for life, 
roiniiiijili r to 1> for lifo, rt nia'm»!or to C and his hein. B and 
C are ^aiJ to have vested remaiiidcre — B for lifo ostato, and C 
for c^tato in foo. 

Of (<•). — Grant to A for lifo, remainder to B and )m heirs if 
B sliall iittain iwcnty-one. If. A's estate has come loan end 
when B attains twenty-ono B takes possession ; if it has not, B 
takes a vc-^ted rcmaindor.] 

[Example of (f). — To A for lifo, remainder to B for life, re- 
mainder to first and other sons of B in tail rospcctivcly (B having 
as yet no son).] 

In all tho above cases except (a) tho interest of tho 
individual to whom the future enj o}Tn en tjs destined is only 
a chnucc of future oijoyvientj though by most systems of 
positive law in case (f) a power of alienation and of trans- 
mission is annexed. 

But in all cases the State, in order to carry out its pur- 
pose, lays soino duties on tho })ai'ty in possession: and these 
duties, cxcc])t, in tliL^ case of (/), are relative duties, corre- 
spondiui:^^ to ilic rights residing in the persons destined for 
tlie future cnj03'mciit of the thin;^'. In the case (f) thero 
is no})orson whom tliose duties sjiecially regard. Tho State 
enjoins tlio possessor to duties Avhich are absolute, i.e. they 
do not rcy^.'ird any detcrmiuate person. Tho State is thus a 
trustee for the limired class of possible beneficiaries; to 
these beneGcIr;ries tho State, when they come into existence, 
will give a remedy against the contraveners of their estates. 

The terms inchoate and complete as applied to rights. 
When there is a person, or thero aro persons, in exist- 

M 
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ence who will, on the happening of a specific event, bo 
determined to the present enjoyment, such a person, on 
the happening of such specified event, will be dctennined 
to the present enjoyment In the former case the right 
will be styled inchoate, in the latter, complete ; the inchoate 
right so called being only the possibility of a right. 

Tho interests arising under the concession of the State 
may be distinguished into two classes, as follows : — 

* Complete rights arc those of persons in the actual oijoy' 
mcnt pursuant to the amccssion of the State ; ofj^ersons havirnj 
rigid to he immediately jtlaced in svch enjoyment ; and *o/ 
persons individually ascertained on whom, by the express terms 
of the concession, the State has vncondilionally declared its 
intention of conferring the enjoyment at a future time.* 

* Inchoate rights comj>rise all other rights under the con* 
cession^ and may reside in persmis having rights under the 
concession, or merely a spes succetisionis ; or may he destined 
to persons of a cciiain description not yet in existence.* 

The above distinction is arbitrary. Every right must 
be constituted by one or more events or facts having l)ap- 
pened. When one or more, but not all, these events luivo 
happened the right is inchoate; but the distinction, as 
drawn above, is important because it tallies with tho dis- 
tinction in modem systems between Vested Rights and a 
group of objects collectively styled Contingent Rights. 

Tho notion conveyed by tho word vested is entirely 
historical. Vesting originally meant tho completing of tho 
owners right by actual possession, and tho expression 
originated in the all-pervading feudal tenures. 

By analogy the meaning has been extended to other 
rights than that of tho owner seised in actual possession. 
Thus the fact which completes the predicament to which 
the law annexes a right is said to vest tho right, and is 
efylcd the investitive fad. 

The word vested is not applied to all rights, although 
the facta or events to which the law annexes tho nglits 
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have happened. The use of the term is, in fact, arbitrary, 
and differs greatly in vanons systems. 

In any particular system, if wo wish to cxamino the 
qncstion of wliat constitutes Vested Eights, we should exa- 
mine : 1. The juridical efTects attached in that system to the 
circumstance of vesting ; 2. the species of the facts, or the 
expression of intention which tlie lawconstracs as creating 
a vested right. 

Examples drawn from English law :— 

Vested and Contingent Remainders. 

Tlie principal juridical effect of a vested as distin^ 
giiishod from a contingent remainder is that it is inde- 
feasible, except by the expiration of the term assigned 
for its continuance. 

Tlie test of the species of events which constitato 
a vested remainder is given by Fearne as follows : — 

* The present capaclhj of talcing effect in possctisiai^ if 
the j)ossiu^sioii were to become vacant^ and vol the certainty 
that the 2^oss€sston will become vacant before the estate 
limited in remainder ddcrmlnes, universally disUnguishcs 
a vested remainder from one that is contingent* 

[For c.vaniplr. — Land fjivcn to A fur life, remainder to B 
fur liio — 1> takes a vested remainder. 

I>;nd lu A for life; and in case B survive A, to B and 
his Ih'irs. B takt\s a contingent remainder ; for if A ia his 
liiV;i:iio Ifft. the po^scsjfion vacant, there is no person who 
by the terms of the grant could fill it.] 

* Vested ' as applied to future interests other than 
rcmjiiiulers may be defmed as equivalent to *not subject 
to a coiidifiou preccdv^nt.' 

Personal estate vested iu the civil law was equivalent 
to unconditional or transmissible. In the civil law 
legacies payable at a future time certain to arrivo were 
transmissible to iho representatives of the legatee: to 
these the term vested is applied. 

u 2 
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So contingent is tbo term applicable to ccnditional 
legacies payable on an event \vLicli migbt never bappen; 
ibeso were not transmissible to representatives. 

[This division is not applicahlo to English lav of legacies, 
irhich allows future contiiigcnt iiitcroKts to be transmitted, and 
considers some kinds of comiitional gifts as 'veitod suljcct to 
be difai ted/j 

[Tlie term 'Vested Kigliis,* as it is applied in legislation, 
means >iiiipljr that .such riglits nro sacred and inviolable, and 
should bo respected by the legislature. If it moan that in no 
ease parties should yield to motives of expediency, the propo« 
sition is false and conflicts %rith universal practice ; if it means 
that the legi^laturo ought to deal cautiously and carefully M'ith 
rights, and ought not to abolish them without a great pro- 
ponderanco of general utility, then the term * vested ' has an 
application different to that it receives in any 8yst«>m of positive 
lav. For to di^apjoint expectations raised in accordance with 
the expressed purpose of the State were equally pernicious 
Yith violations of such expectations as amount to vested rights.] 



LECTURE LIV. 
Titles, or Investitive and Divestitive Facts. 

Bights in rem considered with regard to their titles. 

Titles are the facts or events of which the rights are 
the legal consequences, and also the facts or events on 
which by the dispositions of the law they terminate or are 
extinguished. 

[(I.) Bightf are acquired immediately /^om the law, when 
an en-iclmcnt of the Kuprtmo Kgislalurc designates persons in- 
dividually and by hpecific marks to their enjoyment prc:scnt and 
fhturc. 

(2.) lu all other cases jieriiODs are said to acquire rigbU by a 
tiUe.] 



^m^'^'^ 
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[Titles will 1)0 considcivd (1) with regard to leading 
distinctions existing among them ; and (2) tlio most 
important titles will bo considered seriatim; viz. 

1. Acquisition of jus in rem by occupancy, i.c. tlio 
occiipalion of a thing which has no owner with the 
])nrpose of acquiring it as one's own. 

2. A( iMii.-ition of Jus i,i rrm by labour, i.e, by labour 
expendcil on a subj(^ct which has no prcvions owner, or 
on one which hus (;us by spociticatio in Roman law). 

:>. The acquisition of jiis in rem by accession, t.e. 
through tho medium of a thing of which tbo party 
is part o^^^^cr already. 

'1-. Tlio acquisition of jiis vi rem by occupancy or 
labour combined with accession. 

o. The various modes of acquisition falling under tho 
generic nrune of title by ALIENATION, or tho intentional 
tr.insl'ir of a right from one party to another. 

<). Tho ac(|uisition of jus in rem by prescription. 

7. Such modes of losing rights* as are not involved 
by iniplicaiion in modes of acquiring them (as wben 
absolute property terminates by tho annihilation of ibo 
subject).] 



LECTURE LV. 
Titles. 

nights m.'iv he divitlcd into two kinds: — 

1. Those ccnfen*ed by the law upon the persons in- 
vested with them through intervening facts, to which 
it annexes them as consequences. 

li. Those conferred directly and not through the 
medium of any fact distinguishable from the law or 
command conferring the right. 
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The only rights of tho latter doss arc personal privi- 
lege!. 

[Priviifffta rei, or tboso granted lo tlio occup;ints of a given 
pnedium, are not privilegei proper, being gnintcd to tho 
parties as ansvering to a generic description, \k'ho acquire by 
this UUa.] 

Tho essence of a privilege properly so called is tliat it is 
an anomalous right conferred on a specific person as bearing 
the specific character peculiar to him. 

Privileges may bo conferred by tho law which confers 
it directly or through a title. All rightii that are not pri- 
vileges proper can only arise through a title. 

For whenever tho law confers a right not on a specific 
person as such, it does so through tho intervention of a 
title, since by the supposition tho person entitled is not 
determined by tho law through any mark npecifically 
peculiar to himself. 

Duties as well as rights may ariac from the law im^ 
mtdiaiehj. 

Where the duty is relative it arises from tho veiy fact 
which engenders tho corresponding right. 

Consequently, if the right bo a privilege, tho relative 
duty as well as the right may arise from the law imme- 
diately. 

In the case of absolute duties, when they are imposed 
on a specified person as such, they may be imposed by the 
law immediately. 

In the same way, a duty as well as a right may ter- 
minate by a specific provision of tho law exclusively 
applicable to tho specific instance. 

Functions of Titles. 

In comparatively few cases rights and duties can bo 
created and extinguished by tho mero operation of law. 
Generally speaking, these results aro obtained through 
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titles. Titles arc necessary because the law, in conferring 
and imposing rights and duties, proceeds necessarily on 
j^'cntral j»rlnciplcs, and gives rights to persons as belonging 
to certain classes. And the facts which servo as titles, 
though they servo to mark the beginnings and endings of 
rights and duties, do not for that reason only tako their 
creative and extinctive eflbcts, but the given facts are 
chosen in preference to other fects (wliicli might serve 
equally well as marks) from considci-ations of utility. 

[Example, — It wouM bo indifferent whether, on a man's 
cIc(H:iie, liis goixls bhould p;isa to his remote or near relations, 
if one mark were as good as another. But for motives of 
-utility tlio nearness of relationship is chosen as the mark to 
con&tiiutc title.] 

Bentliam objects that title is not applied to facts extin- 
jjuIshinLT rij^hts. 

Another objection is that title is not applicable to facts 
engendering or extinguishing relative* or absolute duties. 
We do not speak of a title to a hurdtjusome duff/, 

Bentham aminges the nomenclature thus — 

All facts engendering or extinguishing rights or duties 
he styles dispositive facts, and he divides them as follows:— 

Dii!.poi»itivo facts 



Ii.vostitivc facts BivoHtitive fiicts 

(;:iviii^' rise to ri^'hts (exiini,'ui.shinij rights 

uad duties) and duties) 

. J_ __ I 



CulLitive facts Imposilivo facts Privative or Exonerative facts 
(ooufcrrin^' (irnjKjsing Dostitutivo facts (oxtin^shing 

^'o'lt^O duties). (extinguishing riij'hts). duties). 

['Titlo'in tho lioman law is part of a complex mode of 
acquisition, and is only aj^j-licd in certain ca^cs in "which 
rights arc acquired by tradition and by probcription. 
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* 

A title may often be separated into an antecedent and a con- 
sequent fnct or set of facts ; and titnlnt is the name given 
to the antecddant, and modns acquirandi to the oonseqnent 
part. The French titra *■ the titulus of the Roman lair.] 



LECTURE LVI. 

Titles distinguished into Simple and Complex. 

Thcso terms as applied to titles are merely relative. All 
titles aro really complex, i.e. do not consist of one singlo 
and indivisible fact. A so-called simple title is one cou« 
sisting of parts which, for the purpose contemplated by tlio 
speaker, it is not necessary to distinguish; while a complex 
title consists of parts which it is necessary to consider 
separately. 

[Example. — Even title by occupancy (the least complex of nil) 
con»itts of thrctt diMinct facta: (1) The negative fact of tlie 
subject having no previous owner ; (2) the p^")^itivo fact of 
taking poM>es>ion; (3) iho intcotiou of the occupant.] 

In some complex titles certain of the facts may bo 
styled principal and otlicrs accessory (or again, tljo terms 
essential and accidental may be used of thcso two classes 
of factn). 

There are generally reasons, fonndcd on their nature, 
why rights or duties should be annexed to certain of tlio 
facts in a title rather than to others. These facts, which 
are styled essential or principal, are parts of the title, 
because they are absolctcly necessary to tlie accomjUish- 
meut of the purposes for which ihu right is annexed to the 
title by the lawgiver. 

Accidental or accessory facta aro constituent parts of 
the title, not boenuso they aro necessary to tho accomplish- 




vm 



TITLES. 169 

mcnt of tLosc pnrj^oscs, but for some subsidiary or collateral 
reason. 

For example. — These accessory facts may servo as 
evidence that the principal facts forming the title havo 
happened. 

[E.g, "wlicn a deed is indispcnsablo evidence of till© and th« 
writing is not r.dmissihk- unlfS8 tho deed \a stamped. Here tli« 
titar.ip is jin accidental part of the title anncxf'd to socuro tho 
puymmt of a tax, and the nullity of tho dc«l is the siioctioa of 
the I.iw jnipoMnj tho tax. Tills law might, however, l>o other- 
"vvi>e j^anctioncd, as by a fine.] 

Wlioii a right or duty conimcnces or is ended tlirougli a 
law without the intervention of a fact distinct from the 
law itself, it is said to do so ipso jure j or to arise or com- 
mence iinnu'diatcly from the law, ex Irge iramcdiato. 

But tlicso expressions are improperly employed, 

1. To indicate that neither the title nor any of the 
facts constituting the title is an act done by the person 
entitled. 

[For cxa hiplc. — In tho case of necessary lieirs in tho Roman 
.sy.^tvm, wlio are .said to take tho heritage ipso jure, OP, in the 
languap:o of our law, • by mere operation of law,* ix. without 
an act of their own. 

2. To distinguish certain well-known titles. 

Ccruilu classes of titles liavc concise names (sucli as 
^occvpanrij^^ '•aiimalioii/ etc.), and aro opposed to classes 
wliieli have not sucii names, as titles ^ ex lege,* &,c, 

l^ut cccri/ rl-ht and duty must ariso and bo determined 
by law, and oi.ly those which arise or aro divested without 
the intervention of a title can bo said correctly to arise ex 
Ic'jc im mediate. 
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LECTURE LVII. 
Classifications of Titles. 

Various attempts at classif jiog titles bavo been made, 
bat it is doubtful if anj liavo been successful. 

(1.) It is perhaps best to select the principal titles, 
and then add a miscellany *ex Icgcy as above described. 
This is the plan followed by Ulpiau, Bentham, Bhvckstone, 
and the compilers of the French Code. 

(2.) The classification of Gaius and Justinian's Insti- 
tutes is into Titles ex jure gentium and ex jure ctvili. But 
modes of acquisition ex Jure civ ill generally consist of facts 
ivhich aro not of the essence of the right, but aro merely 
accidental formalities prescribed by the law as necessary to 
the acquisition. 

Again, titles are distinguished into — 

(3.) Original and Derivative. 

The former referring to the acquisition of rights directly 
from the State : the latter through a person in whom tho 
right has resided. 

Though confined by some to :icc[nis\iionfi ex jnrcgnii! urn, 
and by others to aajuisiiions of iJom^niunif it is jnst as 
applicable to jtut in jfcriojnum (c.j. assl^'iice of a contract). 

Tho distinction appears to be useless, except for tho 
reason that in many cases of derlvativo titles tho party is 
subject to duties pa:k»ing from tho }>arty from whom tho 
right is derived. 

(4.) Titles by Descent and Titles by Purchase. 

This is Blackstone's classification. It is a division of 
ono class of rights only, rights in rebus singulis falling 
under tho law of real (i.e. inheritable) property. 
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^^o.i^\; »"it* .ui:i:;ir!r.«:; pi^rsnnal pro|)orty arc not divulod :n 
;r.:v.. rv..;v.r..»r. a;ui rr.»i liivision is not oomplcte oven wiili 
r;^t'.'roT;»*o r.) roal property. 
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Hxu>LF.ssNi->s, why ncce5- 
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ticular juri>i»rudenrc . 55 

Iluxoru, LAWS «)i% improperly 

termed laws ... 2 

IIousK OF LoKDS as a Court oi 
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— every, is a command . . •! 

— di»tiupmhcd from par- 

ticular command . . 5 
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Law, set by proncral opinion, not 
law pn>ixT. (Sec Opinion, 
J'ositict! Morality) . . 20 

— of thi.H kind ini'ludes what 

is railed international law ibid, 

— metaphorical or lii;urutive . 25 

— declaratory, laws rrj^-aling 

laws, and laws oi imper- 
fect ol»li;;ation fu;clit to 
Im» clavM'ii witli meta- 
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— judiciary, jirocccils from the 

.s«»v«»ri'i;5n 

— constitutional, nature of 

— llobUcs* dictum that luw 

cannot be unjust 
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of 
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of . . . . '. 

— ignt»ranco ot', not a ground 

ofcxciuHj 
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— ex jxtst facto 
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— sources of .... 
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examples of . . . 90 
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— autonomic lawn . . .90 
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tlio term .... 102 

— cuN'.omary, has its source in 

the jud^c <»r lejii.^lator, 
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of . . . MtJ et seq. 

Lawykp..'*, opinions of, not a 

source of law . . I>0, IOC 

— their inllucnoc over judi- 

ciary law 

LCGAL KIifCATIOX should 

coninioncc with the study 

of juri<;)rudcnco 
Legal ri^'hts dii>tin;;uishcd 

Irom natural and moral 

rights .... 
Lk(;i-s strictly spoakin;:, in- 

ciudfd only those laws 

passctl hy the p<*puhis 

— nl.'io extended Xophhiscita . 
Legislation, eonr.ection of the 

science of, with juriiipru- 
dcncc .... 

— tendency to confiiund posi- 

tive law with this science 
Legislativi: and Executive 

functions 
Legisi.atoi:, intention of 80, 125 
LEGisLATur.r:, incapacity of, 
to pcrtorni the detail of 
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Light, .vervitudc not to ob- 

fitnut . . . .151 

LiMiTsu* M<^NAU».iiY. (See 
JIoTuirilit/) 

the term involves a con- 
tradiction . . .03 

LocJvi", hi.H use of the term 

* sanction' . . . '1 

Loui)*^, llou^c uf, as a Court of 

Apj»cal .... 35 
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iilANSiii'.r.n, Loril, his ten- 
dtncy to arbitrary no- 
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<>f sovereignty defec- 
tive .... 31 

^L\sTi:i:, ri;:hts of. over ser- 
vant, arc rights m per^ 
notuim .... 67 

— but righta of, to dcrviccs 

are rights im rem . . 6G 

Mr.urANTiLK Law . . 104 
MKTAriioi:, mcaninij of the 

term .... 17 
^UrrAi'iiuKiCAL Laws, nature 

f.f *>S 

often blended ami c<»n- 

founded with lawspru)Xir ibid, 

— — error of Blackstonc in 

this respoct ... 23 

<leclaratorv laws, lawj» 

re|»ealiug laws, and laws 
of imperfect obligation 
should l>e cla&»cd 
with ... , 20 
MisnAi» (crMM.f) an excuse . 88 
MiJSTAiCE, payment by, accord- 
ing to ftnglibh law, gives 
rise to .in immediate duty 
to refund ... 87 
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MoNAiuu. (See Soccreign) 

— strictly so czilled . . ^2 

— limited .... 33 
MoNoi'OiA'a riglit im rem with- 
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MONTKSQUIKU, llis USQ of thc 

term law • • . 2^ 

— his dictum, that political 

power necessarily coniprc- 
hcndd a number . . 30 

!Nroi:A 87 

MoiiAL Instinct, or Moral 

i<cnsf, hypfithesis of . 7, 11 
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our duties . . .11 

— its exisienco must be ttS" 
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principle of utility . 
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Oni.ioATioNs ui)on persons 
;:rncr:illy >tylo«l liv au- 
1 li«.r * (►(liivs * or * diitiis * C<» 

— ujHia (lotorminate persons 

.•Jtyloil *ol>li:,'Jitit»us * , ibul. 

— arNiu;; from the possosslon 

of rrs alirmc ... 87 
OcciM.T QiAr.iTiF.js, the f^cbo- 
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Oliuaiu iiY, a furm of ari:!ito« 
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O.MIHSION ... 77, H6 

<)im:u-i: skiivoul'm . . . lo.'J 
OriMox. law 8»'t by frcncral 
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j^oncral opirii«»n . . 'JO 
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terminate body analogous 

to law proper . . .21 

— of private lawvors, influenc** 

of . . * . . I*!}, IOC 
OuiGiN or cause of political 

. 43 
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— limited, detlned . . ir)4 ct srq. 
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— his dofmitiou of Civil Li- 
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— his rules for thi; interj>rcta- 
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pATi'.NT UiuiiTs are rights la 
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— are ri^rhta to forbearances 

merely .... iind.. 
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extent in Koman Law . 141 

Pays dk droit lcrit and 
]Hiij$ de coutumts, mean- 
ing of the phrases • . 101 

Pkxai. actions ... 93 

Pkuk4;rini. ditlicultics arising 

from tiu'ir pasition . . 107 

— how thovo diiUcultics were 

overi*omc . .107, 108 
Pkhmi^sivk Laws . . c 

l'i:ic>«»N, implied in the term 

*ri^'hf ... .56 

— in its pn)per meaning = 

lutnut . . . . * 57 

— this meaning adopted by 

author .... ibid, 

— soimtimes used to denote 

condition or x/a/MX . . ^ 

— dLstini:ui>lied from * thinfj * 59 

— antl from * fact * or * rvcnt * 62 
Pi.KMiNAM, ri.:hts irt. (Sec Jus 

in JH rsaunm) 
Pi:Rst»NArJM Jcs. (Sec Jus 

pcrsanarum et re mm) 
Pekm»ns, natural, and legal or 

fn-titious . . . 57, 62 

— Cctilious or lepjal pcr;3ons 

are of three kinds . , 58 

— di>;tinpii!»hed from thinjrs . 59 

— aiid thin;:? distinguished 

from events . « . 62 
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things where they arc 
the subject of rights . C7 

— under the ageof tMrfiity-fivc 

M'cre, bv the Roman 8Vj*- 
tern, presumed to be 
ignorant of law . . 90 

^ eorporate bodies arc legal 
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Persons and things, how 
distinguished from 
• eveuta * . . . . fr2 

^ — law of . . . 13C e/ sin. 

^ _ u.«OA of the distinction . llit 

— —the distinction not con- 

sistently followed by its 
authors . . . .138 
Petitions of right . . 43 

PUILOSOrilT OF I'OSITIVE 

LAW, an appropriate 
name for the subject of 
these lectures . . . 52 

Prtsical or natuml sanctions 25 

I^TSICAL CoMrui-siON, di.s- 
tinguishcd from * sanc- 
tion ' .... S3 

•i* «- m.iv affect the mind as 

well a.« the IkkIv . . ibid. 

^ — not nccc-'^ank* to the in- 

fl iction of » u ^tri n g . ibid. 

— — - as a ground of exemption 1)2 
PlGNt'S or PLErKiK nJMs in re 

aliena according to the 
Koman law . . . lAi) 

Plehiscitum . . . . lh> 

Political govrmmcnt. (See 
GovernmrMl^ Political 
Society, SuvtreiffHty) 

Political and piivatc condi- 
tions, difliculty in di:»tin- 
l^uishing .... 1'1.'> 

Political liueuty, true 

meaning of . . .40 

— — Li the absence of legal re- 

straint .... 58 
Political m.>ciKTY, Ind<i*pen- 

dent. (5>ce Jndrptndcnt 

Political Society) 
«> — , the test <»f numbers not 

an cs.«ential property of 

subordinate ... SO 

— — origin or causes of . 43, 44 
Political suuoruinatfs, 

•overeign power exer- 
cised through . 33 



ro8 

PACK 

PoLLiriTATiuN,whea tlie term 

i.H us<*d . . . . 4S 

Popular ruK.iL'i>n r.s cxtir- 
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Positive International 
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called International 

Jmw) is a branch of the 
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— — i.s not law projvr . . 28 
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— — thi.> confusion avoided by 
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ment de facto nut ncrcs- 
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gentium . . . .Ill 
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PosiTiVK Law is the nppro- 
pri.ite matter uf juri>pra- 
denee .... I 

— — n'HMubKvH tlie Divine 

Law .... 3 

— — and certain moral rules . Utid. 

— — division of, into law wu/m- 

ral and fhifitive . . 14 

— — contiict U'tween, and 

iMisjtjve miirality . . 22 

— — lendeney to confound, 

with positive morality 
and other olnjeirls . . 24 

— — C5.M'ntial dillerence of 20, 51 

— — internati.wial law is not 2tJ 

— — is the cre.iiurc of the 

soverrign or state . . 102 
Positive .M^juality, dclini- 

«i"n of . . . . 2, 1^ 

— — laws imi)0.<«ed by general 

opinion arc rules of . 21 

— — laws of honour . . ibLL 
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by l\«ininix lawyers . . V)0 

rowKi:, M>vcrcif;n. (Sec 

ruACTirK., of j)rivatc lawyers, 

iiii!tu-nco of, in making 

laws . . .106, 120 
riij:r<M;NosrKxnA, more, 

cont.'uiied in the law of 

tiling"? than in the law of 

jHTj^ons .... 1^2 
ru,r.i»ii;M (linninans and scr- 

x'if'HH . . . 58, 152 
ru.rnioiuM vnuANOiiUM kt 

i;rsTi<oi:i:.M, scnitulcs . 153 
rjM.Tni:,ri.i;r.GuiNr8, origin 
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tl;r l.iW administerts^ bv 
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I'n.r.ToK I'Ki'.ANUs, origin of 

thoi.iruo . . 108, IIG 
lii.i t»ri,uinal jurisdiction 
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• fornuMl by the Edict of 

tho Tractors . . ,118 
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method of their mbdivi- 

j*ion . . . . U6 
PiiiNtKrH the oidy constitu- 
tional title of a Koni&Q 
I'mperor. ... 97 
Pkivatk and public wrong:*, 

tlisiinction b*?i>vcvu . 93 

— or unauthorised lawyers, in- 
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09,106,120 

— and public law . HS et teq. 
Pnivii.ttJK, its meaning in 

Koman Law ... 97 
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parlance . . . Und, 
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— injitdicio .... ihiiL 
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and criminal . . 93 
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— various meanings of the 

Word .... 148 
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— in the strict sense tlellnod . 157 
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I" u>ufrii«'t . . . 158 
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.*^:u«iies .... 65 
PnixsiAX Com:. (Sec Code) 
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Tj: rssi AN Law-commisnUkv, 
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nuntinff the code . . 1^ 
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Priu.ic i.A%v, in strict »cnso, 

what .... lA'i 

•. _ place which it ou^ht to 

occupy . . . . H4 

^ ^ in lar^c or vague ^o.nsc . Mi) 

— • — ^ various other meanings 

of 144 

PcFFEXix>nF, his confusion of 
positive morality with 
what morality ought to 
be 21 

PtJXisiiMEXT, iU purpow . 93 

— what IWntham calU * vica- 

rious punishment * . ibid, 

PUBCUASEftitleby, in English 

law . * . 170 

QUASI-POSSESSION. . 150 
quasi-kkuvitus . .155 
Qui jurk slo utitir xf.mi- 
XKM L.r.DiT, almost an 
identical prupivition . 149 

QOIA EMTTORFA StatUtCS of, 

prohibited the creation of 
new subordinate tenures IGO 

RASHNESS, defined . . 77, 78 
•— (alternatively, with in- 
tention, &r.) an essential 
component pnrt of injury 8 1 

—-bat is not of itself in- 
jury . . • .81, 8'> 

Ratio decidendi, process of 
extractinc, from a judi- 
cial decision . . .125 

Hkal right. (SeeyK* i« rem) 

KkAL BKRVITt'DK . 152 tt ifq. 

RsLATn'E DUTIES in respect 
of their remote purpose 
are absolute duties . 71 

Relative duties, dirterenoe 
Ik t ween ami absolute 
• duties ... 70, 71 

RcLATnT RIGHTS, the term 

ambiguous . . .71 

RjDC, right in. (See Jum in 
rem) 

REPCiLIXO IJ^WS . . 2C 

Rstbesextatiox, theorv* of, 

of people in Parliament . 31 

— delegation of authority may 

be absolute or subject to 

a trust .... {hid. 

— in this count rj', it is subject 

to a trust • . • ibid. 
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lJKPRr.<i":NTATioN% the porfor- 
maiicr of tlio tfJist can 
only Ik* enforced morally 34 
KEruTATioN, ri;(ht to, is a 

right in rem , . .08 
Res, moaning of the word . CO 
Res DivixL .TURis . . . 155 
Res MAxciri .... 61 
Res pup.mc.k, pr.ivATiK,tx>M- 

Ml'XKS .... 154 
Rf-sckiita . . .07, 100 
Resemrlancf., the tenn de- 
fined .... 17 
REsroxsA ritiDKNTiUM, sup- 
posed source of their au- 
thority in the lawyers 
who emitted them . .. 106 

— their M>un*c as law re.illy 

in the judgi; who gave 
flV«'cl to tlu'm . . ibid. 

-— wlicthor the prudentes who 
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rvcr any authority com- 
mitted to them . . ibid, 
REvr.ALi.i>. (See iJivinr Law) 
Right, divine right of sove- 
reign fjovemmcnt against 
itsMihjectH ... 42 

— ideas implied in the tenn 

* right * c«»nsidered . 56 et teq. 

— certain definitions of the 

torm, examined . . 69 

— cannot, properly speaking, 

be future . . .15 
Rights m rtM. (Sec Jus in 
rem) 

— in persottuni. (See Ju* in 

jH-rsonum) 

— of Pers4>nR and Things . 62 

— arising out of a contract . 65 

— of action .... ihid. 

— foundr.l on an injury . . ibid. 
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DOMESTIC MODEUX COOKEllY. Founded on Priucipica of 
Econnray *ud Practical KnowlcUgf, and adapted for Trivate FamiU«s. 
Woodcuti. Kcap. bvo. b*. 

DOUGLAS'S(SifcHowARP) Life and Adventured. PortraiL 8vo. IS*. 

. Theory and Practice of Gunner}'. Plates. Svo. *2]s» 

— Conpiruction of P»ndgeM and the Pa>»age of Kivcrd, 



In MlliUrr {)p9rtnini<n. rUt« •. Svo. 21 «. 

(Wm.; lIorFc Shoeinj^; An ii li«, and A* it Should be. 



lIliittrAtion». post bvo. 7$. • J. 

DRAKE'S (Sir Francis) Life, Voyngc^, and Exploits hj Sea and 

Land. Hr J oiiK Harrow. Po!.t hvo. 2«. 

DRINKWATERS (John) ITi.nory of the Siege of Gibraltar, 

1779-1783. With a iK'tcriptinn and Account of tiiat Garrifioo from tbc 
Earlirsi Pi>rioda. PoMt bvo. 'in. 

DUCANGE'S Mkm.kv.\l Latin- Kxci.imi Dictionary. Tmn^Iatcd 

by RvT. F. A.lU\MAS anu J. II. It I •<-> i>. hiii4ll4t<). [In pr'yorot.im, 

DU CHAILLU (Paul B.). Kquatokiai. Arnicv, with Accounts 
of the (iorilla, th« NVHt-buildiu^; Ape, Ctaaipanx«!«, Crocodile, Ac. 
lltuktraUftna. 6vo. 2U. 

_- Journey to Ashango Land; and Further Pcne- 

tratit«n Into Equatorial Afrira. lliu^trntiKtst. 8vo. 21i. 

DUFFEUIN'S (Uri>) Letter* from High lAtitudca; a Y.acht 

Voyage to Iceland, Jan Mayrn, and f<pltzl>cr;;fu. >Voodeut«. l*o»t 
Svo. 7«. fi-/. 

DUXCAN (Mijon). History of the IJojal Artillery. Com- 
piled from tiif> Dri^mai Ki-c<iiiH. Wltli r.>rtr»»tt. 2 V.'l-.. Sro. Z'f. 

EASTLAKE'S (biR Chaklfn) Conlril»iit:oiis to the Literature of 
tin* Fine AriH. ^\ iih .>I.m' ir«f tin* .\uil.or, Ami Si Irrtinnii Jruuj hii 
Corn Mj'Oi. dene*. I'.y I..\i'V Kahti AJ»r.. 2VoiH. Sv<>. 2l«. 

EDWAKDS' (W. il.) Voyage up the Kivcr A ni.-izoDii, including a 

visit to Para, post H\ o. 2«. 

EIGHT MONTILS AT KO.ME, dnrin- the Vatican Council, uiih 

a lUily Account «.f thu I»rrf.-»liij>;^. Ity Pi>Mi(<M«i !.► u». Trau»- 
Utrd from liic (>ri;;lital. 8vo. Mt. 

ELDON'S (Lord) i'ubhc and Private Life, with Seleetionii from 
his Corr«'«i(>onf!«nre and l>iari<>ii. Dy Horace Twiaa. PortraiL 2 
Vola. Po*i hvo. 21«. 

ELGIN'S (I-.0RD) Lcitcri* Ln<l Jo«nial-«. Edited by TiieuI'ORE 

WaLRomd. Willi Pr.f^ro l.y Xh'xw j*;anl«»y. »»vo. l-4«. 

ELLES.MEKE (Ix>rd). Two 8tcL;ca of Vienna by the Turk». 

Tran<Uat«d fmra lite GrrmKn. P<*<.t Sro. 2j. 
ELLIS (W.). Mada-a>c.ir Kcvij*i:cd. Setting forth the Pcrnc- 
ciitlooa and llaroic bulTrrir;;^ of tl.« Native Chrutiau)!. Illuttralton*. 
bTO. 16«. 

Memoir. Hy lli^ Si«N. With hit Character and 

>Vork. Ily Kk.v. llrxar Ai u»«, 1).1>. Portrait, ^\o. li»«. t>W. 

(HoRi>soN> Poeuii and FragmentA of Catullus, lomo. 5ii. 
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ELPHINSTONE (Hon. Mountstuawt). Hintory of India — ^the 
Hindoo and Mahomedaa Pcriotia. l^itoil by I'uofkssob Cowklu 
Map. 6vo. ISs. 

- - - (H. W.) Patterna for Turning; ComprUing 

Elliptical and oilitr Fi;;)irHH rut on the Lath^ witiioiit the U!m of aq/ 
Ornamental Chuck. With 70 lilustrAiion;). Small 410. lbs. 

ENGLAND. See Callcott, Ckokku, Humb, Markiiax, SxiTn, 

and SiTAXHOi'K. 

ESSAYS OX CATHHDUALS. With au Introduction. By 

Ukax llowsoN. bvo. 12*. 

CONTKXTS. 

Rpcolloctions of a Dean.— llishop of 'VU*^ Old Fonndalioo. — Edward A. 

Carlisle. ' KrcfUian. 

Canon^i and their Work. — ('anoit : Welsh CAthfilraU. — Canon Pcr«"»irne. 

Norri« ( Chorist«^r}». — .Sir F. Gor« Ouscley. 

CaihpJrals in Ireland. — Dean of ; .*^ch «oIh. — Canon Durham. 

Cashcl. 1 li»«tV»rm. — Chanmllor MjuihinRWrd, 

CatlifdrAls in f h«»ir Missinnary AKj)t'Ct. | Th« Chitjiter — ChRUcellor lt«>n.«ion. 

— A. J. n. Jlort'.sford llopo. 1 Archuccturu. — Canon Vi;uiible«. 
Cath*'dral FouuU:iiiuns — Canon West- 

cott. 1 

ELZE (Karl). Life of Lord Byron. ^Yi^h a Critical Ensay^on hi« 

riace in Literature. Translatid from the (German. WUh i'ortralt.bvo. lt»s. 

FEROUSSON (Jamv.s). History of Architecture in all Countries 
from tho Earlie^stTimos. With l.<".i)0 lUustraiioiiK. 4 VoU. Medium 8vo. 

Vol. I. k, II. Ancient an«l Modiaival. 03*. 

Vol. III. Iiulian and Kastern, 'iZi. 

\o\. lY. Modern, 31.s\(;(/. 
Kudo Stone Monuments in all Countrica; their Ago 

and Unea. With '2M lil-astniilons. AU'dium 8vo. '2is. 

Holy Sepulchre and the Templo at Jerusalem. 



Woodcuts, Svo. 7a C<i. 

FLEMING (Pkofkssou). Student's ^L-inu-il of Moral Philosophy. 

With i^uotationH hud lii'iiTcncis. l•o^lbvo, 7s.\iU. 

ELOWER GAKDEN. By Kkv. Tnos. JAM>a. Fcap. Svo. 1*. 
EOKD (Uichard). Gatlicringa from Spain. Post Svo. Zs. 6d. 
FORSYTH (William). Life and Times of Cicero. With Sclectiona 

from his Corrt's^onJiMJce and Omtinns. llluotnitiond. bvo. 10*. GJ. 

— - - lloriciisius; an lliatorieal J'ilssay on the Otiice 

and Dulles of an Advochie. lUusirAtionb. Sro, 12*. 

Hibtory of Aneiehtilanuj?cripts. PohtSvo, 2s, 6d, 

- -- Novels and Novelists of the 18th Century, ia 

llhihtnitiou of the Manners and Mwiuls of thu A^e. Tost bvo. 10*. 6U. 

The Slavonic Province.-* South of the Danuhc; a 

Sketch of their History ar.d Present State. Map. I'oat bro. 5«. 

FORTUNE (RoBKRT). Narrative of Two Vi.siU to the Tea Countries 
of Chinn, 1S13-61\ WoodcuU. 2 Vols. Post Svo. 18*. 

FORSTEU (Joii.v). The Early Life of Jonathan Swift. 16C7-171I. 

With Tortrait. bvo. 15*. 

FOSS (Edward). Biographia Juridica, or Biographical Dictionary 
of the iTudgcs of Ln>;land. from the Conquest to tho Present Time, 
1066-1S70. Medium dvu. '2ii, 
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FBAKCE (HisioKT or). Sec Makkuam — Smith — Student'*, 

7BEKCH (The) in Algiers ; The Soldier of the Foreign Legion — 
and th« PritfAiMn oi' Abd-el-Kadir. TraiuUted bj Lady Dcrr OIohdov. 
pMt 6to. 2*, 

FREHB (Sir Cihtle). Indian Mi^^ioDK Small 8vo. 2s. Cil. 

Eastern Africa as a field for iliesionary labour. M'ith 

Map. Cr.Tu Sra. 6-. 

Bengal Famioc. How it will be Met and Hor to Prcrent 



Future FaDtin«rii in ludiA. AViUt 31api. Cii>«u bvo. &«. 

GALTOX ( (FiuKCis). Art of Travel ; or, Hinii^ on the SbifU and 

Contnrances avatUblti lu >Vild Couutrivii. WuodcuU. Pokt bro, 

GEOGKAPHICAL SOCIETY'S JOUKXAU (PuhUshed Yearly.) 

GEOKGE (Er5Est). The Moscl ; a Scries of Twenty Etching*, with 
I>e«cnptivc Lfttvii'icss. lin;H>nnMu>. 42». 

— — — Loire and South of France ; a Seric* of Twenty 

Ltcblrj(s witb l>e»crii>tiTO T«\l Volio. 4'J«. 

GEKMAX Y (Hi&TORT or). See >Iibkiii)i. 

GIBBON'S (Edward) History of the Decline and Fall of the 
KomAn Ditpire. Edited by Mii.uax And GrizoT. Ldited, with Notes, 
hjDr.\\u.6uirR. Maps. 8 Vols. bvo. 60«. 

^— — ^-^— (The Student'* Gibbon) ; Bcint: an Epitome of the 
above work.iocoqK^ratm;; iho Hfii^'iircheiof K*ceulComuientators. liy 
Dr.>V]i. SniTU. Woodcuu. Tos: Svo. 7t. Cd. 

OIFFARD'3 (Edward) DcedA of Kaval Daring; or. Anecdotes of 

the iiritiAh Navy. FcAp. 8to. 3j. 6J. 

GLADSTONE'S (W. E.) Financial Statements of 1853, 1860, 63-C5. 
6to. 124. 

Home and the Ncwci^t Fa>LionK in lUligion. 

Thn-o Tr:.f ti. b\ o. T*. f-/. 

OLEIG'S (G. ]:.) CumpiigaA of the Britiah Army at Washington 

aiid New urlcAn<i. To-*! bvo. 2t. 

Story of the Battle of Waterloo. Pont Svo. 3*. Cd. 

- Narratire of Sale'* Brigade in Aflghani!»un. Po©t 8vo.2/. 

Life of Lord Clive. i'oKt Svo. 3<. CU. 

Sir Thomas Munro. Po»t Svo. St. Gd. 

GLYNN E (Sir Steiukji). Note* on lie Ciiurchc.'* of Kent. 

With Iltii\iratii;i>fc. bvu. ' In 1 i<y<,itiu>h. 

GOLDS.MITIl'S ^Oliver) Works. F^litcd with Notes by Plter 
CcxyiyoBAH. Yi^«*tt>«. 4 VoU. bvo. Z^'t, 

GORDON'S (SiK Alex.) Sketches of Gcnz;&n Life, and Scenes 

Cn>i& tlid War of Liberation. I'oot bvo. Gi. tJ. 

(Lam Durr) Amber- Witch : A Trial for Witch- 
craft Yf^X. '•vo. 2j. 

French in Algier*. 1. The Soldier of the Foreign 



Lr|;if>n. 2. Tb« rri«onrr» of AM-4>1-Kadir. Poht bvo. *i«. 

GBAMMAKS. See Cuktics : Hall; Ilirroir; KixoEi/ward; 
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GRKIXE (IIisTORV of). See Grote— Smith — Student 

OUEY'S (Karl) Correspondence with King William IVth and 
Sir IIeib«;rt Tdylor. irom 16W to 1832. 2 VoU. 8ro. 30<. 

Parliamentary Government and Reform ; with 

Sniri:<»'<Hon<* for tho Improvement c( our UepreaenUtira SjTstom. 
Srcond KAttion. 8vo. l»j. 

GUIZOrS (M.) Meditations on Christianity." 3 Volt. Post Svo. 

'Mi. 

GKOTE (George). History of Greece. From the Earliest Timea 
to thfi close of the tienon.tioncontcnipor.irjr with tho death of Alexander 
th<'Or«'at. Lifrurj I-Uiiii'm. Tortniif. Mnp!*. and riann. 10 Vola. Svo. 
120*-. Cihiu'l L'iitKu. Pr.rtrait rikI IMann. 12 Vols. Post Sro. €«. each. 

- — Plato, and other Companions of Socrates. 3 Vols. 8vo. 4S^ 

AnifiToTLE. 2 VcL'«. Svo. G2>f. 

— Minor Works. "With Critical Remarka on his 

Intelli-rtiiul CharActiT, Wriup;;s, nnd SiHicchcs. By ALEX.Uxiy, L1..D. 
Tortrait. 8%*o. Us. 

FrairmcnU on Ethical Siil.jccts. Being a Selection from 

liis Posthiiinoiv^ I'apers. With mu lutrudiiction. Djr Alexajiukb 
IJain, M.A. Svo. 7 v. 



Letters on tho Politics of Switzerland in 1847. 6*. 

Pergonal Life. Comj)ilo(l from Family Documcntii, 

Private Moni'M-aiidi. nud Orij^lnal Letters to and from Varioua 
Fritnds. lly Mrs. IJi;«>te. I'ortrjiit. Svo. 12*. 

HALL (T. D.) AND Dp. Wm. SMITH'S School Manual of English 

Gramnnr. With Copious r.xerci.sos. 12mo. 39. (W. 

Primary English Grammar for Elementary Schools. 

lijised on the abuve work. 16mo. \$. 

Child'.s First Latin Book, including a Systematic Treat- 



iv.op.t of th<' Now I»ioniinciati"n, !ind a full Traxis of NoaiM, Adjec- 
tive's, and rrotiOuiis. Uujjo. \f. &/. 

HALLAM'S (IIknry) Conj-titutional History of Enj^land, from the 

Accos^ion of Honrv tho Si^vontli to tliu Doath of (Jwirije the S«c<>n<l. 
Lihrartf Edituyn. 3 Vols. 8vo. 30.t. Cnlinct Edition, 3 Vols. Post Svo. Itsl 

— Student's Edition of the above work. Edited by 

^Vm. SMiTii, D.C.L. ro.>tSvo. 7*. t>J. 

History of Europe duriuj? the Middle Ages. Library 



Edition. 3 Vols. Svo. .30j. Calinit Edition, :i\QU, Post Svo. 12*. 

Student's Edition of the ahovc work. Edited by 

%Vm. Smith, D.C.L. Post Svo. 7*. CJ. 

Literary Historj- of Europe, during the 15th, 16th and 

17t!i Ciuturier.. Lifrart/ Euition. 3 Voli. 6vo, 36j. Cabinet Edition, 
4 Vohs. Post bvo. lilt. 



(Ar.rncR) Literary Picmains; in Verse and Prose. 

Portrait. Fcap. bvo. 3.>, Cd. 

HAMILTON'S (Ory. Sir V. W.) History of the Grenadier Guard*. 

Fron. OriLrinal Doomr.fntsi:! tho liolN* llccords, War Office, KcgimentAl 
JU^curd>,^c. Wiih lUuitraliou.H. 3 VoI.h. bvo. 63*. 

HAKT'S ARMY LIST. {Pithlished Quarterly and AnnuaUy.) 

HAY*S (Sir J. H. Drumsioxd) Western Barbary, its Wild Tribes 
atid Savage Animalji. Post Svo. 2*. 
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HEAD'S (Sir Fkavcis) Koyal Engineer. Illustrations. Svo. l*2s. 

■ Life of Sir John Burgoyne. Post Svo. Is, 

— ^-^— Bapid Journeys across the Pampas. Post 8ro. 2^. 

— ^-^— Bubbles from the Brunnen of Ka«6au. Illustrations. 

Pout 6to. 7t. 6d. 

— ^-^— Stokers and Pokers ; or, the London and North Western 

lUtlway. Post 8ro. 2«. 

(Sir EnxuKn) Shall and Will; or. Future Auxiliary 



V»rb«, Feap. 8ro. is. 
HEBER'S (Bisnop) Journals in India. 2 Voli:. Post Svo. 7#. 
■ Poetical Works. Portrait. Kcap. 8vo. 3«. 6«/. 

^— — Hymns adapted to the Church Service. 16mo. 1*. 6(/. 
HERODOTUS. A New Englinh Version. Edited, with Notes 

•nd Eft^ajTN, htHtoriral. ctlinopmphJcal. and RoogmphlcAl, bj Cakox 
RAWi.i)fB<»y, AMsitfted hf Sir IIrkry KAwi.iyfk^x and Sib J. G. Wii> 
KiVftoy. Maps aad Woodcuta. 4 Volt. bvo. 4 Si. 

HEnSCHEI/S (C.ir.oLiSK) Memoir and Correspondence. By 
Mri«. John lit RsciiKU With Poruaita. Crown ^vu I2s. 

HATHERLEY'S (Ix)ri.) Continuity of Scripture, a^ Declared 

by th« TMtSmonf of our Lord and of tli« KvaiigfIi»U and Apostles. 
6to. ft«. J\>pulitr KdiUon. Post bro. *it. 6d, 

HOLLWAVS (J. 0.) Month in Norway. Fcap. Svo. 2s. 
HONEY BEE. By Rkv. Tdomaj James. Fcap. Svo. U. «• 
HOOK'S (Drik) Church Dictionary. Svo. 16s. 
— — (Theodore) Life. By J. C. Locrhabt. Fcap. Svo. li. 
HOPE (T. C). AucniTF.CTrnK or Aiimei»auad, with Historical 

Rkctfh and Arciiitectural Noira. Witb Maps. PUotocrapbs. mad 
^VoodcuU. 4to. 6/. 64. 

(A.J. BEnrsKonp^ Wo^^hip in the Church of England. 

bro. 'J$.,(r, J'<'i>i'hii- inl.,ti- i>i _ tviii. Svo. 2*.C*l. 

HORACE : a New Edition of the Text. E*litcd by Dbak Milxar. 

>Vilh l'.t> WoHlfuU. Crown bvo. 7*. ti/. 



Life of. By Dear MiLicAR. lilustration^. Svo. 0« 



HOUGHTON'S (Ix>ni») :iIonoi:raph*, Pergonal and Social. With 
Purtraita. Crown bro, !•'*. C/. 

PuETiCAL WoBk<. Ci-lUd'd Kilitivn. With Por- 



trait. 2 Vola. Ic.ip. bvo. r.v. 

HUME'S ^Thc Student'.) Hi^tnrr of llni^Und, from the InvA- 
•i-'nof .InlltK C'» *«r lo tl»« K.v.ltjf.on «.: It^. CorrccJcU aad con- 
liu'jrd to IboS. W wodcul*. Pu»i ^vo. 7#. W. 

HUTCIIIXSON {C;\;v.) Do- IJrc.;'i.ir.^, v. ith 0.1d.» and Kndi for 

ll..»*« who Ir^• tU« Do^ aod U.r li..u. >Vith 40 lllu^'raUou*. 6lU 
ediitoo. 7f. (i</. 

BUTTON'S (H. E.) PrincipiaCraca; an Introiluction to the Study 

of Grrrk. Com prebend inir (iramuar, l>e!rctu<i. aii4 ExcxtiM'book 
wiUi VocabuUrtoa. S»xth Edxtum, 12tu«. U,^d, ' 



■•^p^iiMi "-^ 
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FOREIGN HANDBOOKS. 

IIAKD-BOOK— TKAVEL-TALK. EuglUh, French, Gcrmaa, and 

Italian. ISmo. 3*. fti. 

HOLLAND AND DJ:LC:IU.V. Map and Tlang. 

Tost Svo. fi<. 

NORTH GKllMANY ami THE IHIIXE,— 

Tl'o lUvk Fonst, the llirU. TliUrink'orwuld, !J«x*>n Switzerland, 
Kii;;cn t))o iliau' Mnnntiins, Taimus, Odtuwald, Klass, and Lotli« 
riii^f u. Mnp ar.J I'lans. Tost bvo. 

- SOUTH GERMANY, — Wurtcmburg, Bavaria, 

Au-itri.i, Styri.J, Salzhurp, the Austrian and Havanan Alps Tyrol, lluiv- 
{;ary. and t'lie Daiu.bo, from Ulm to tho Hiack Sua. Map. Po«t 8to. lOi 

PAINTING. German, Flemish, and Dutch SchooU. 



llIustratlnnH. 2 Vol*. Post 8vo. 'ilf. 

LIVES OK EARLY FLEMISH PAINTERS. By 



Ckowe and CAVAn:Ai^KT.Lr.. lUuatratioUB. Pont Svo. lOs.Btl. 

SWITZKRLAND, Alps of Savoy, and Piedmont. 

Mapii. Post Svo. dt. 

FRANCE, Part L Normandy, Brittany, the French 



} A! pit, the Loire, the Seine, tUo Garouae, and the Pyreucea. Post 8vo. 

« 7*. 6d. 

* . — - Part H. Central Franco, Auvcr>;:nc, the 

' Crtvennes, Hnr;;iiinly, the Kiione and Sar>no, Prov«nc«». Niroen, AtW\ 

' Mar>oillti:i, the Tix'nch Alps, AUace, Lorraiue. Uhampaj^ne, &c. Map^ 

I Post Svo. 7s. M. 

\ MEDITERRANEAN ISLANDS— MalU, Coraica, 

1 Sardinia, and Sicily. Maps. PoalSvo. [In the Pr€.<4. 

1 ^ _ ALGERIA. Algicrij, Coustantine, Oran, the AUai 

j Range. Map. Pc.^t 8vo. 9#. 

I Paris, and its Environs. Map. 16mo. Zs, Cd, 

I •»• Mujip.ay'h Plan ok Pauis, nimmtcd on canvan. 3*. €«/. 

i SPAIN, Madrid, The Castiles, The Bxsque Provinces 

1I.<*na,Th<^.\Fit'.iria'<, (i;ilicia, Estremadura, Audalu!ii«, Konda, Granada, 
Mutcia, Vali'nci.A, Catalonia, Ara^^ou, Navarre, The lialuaric lalaad^, 
^. Jcc. Maps. 2 Vols. Post Svo. Ui*. 

I PORTUGAL, Lisbon, Porto, Cintra, Mafra, kc 

•i M.xp. Post Svo. iL'i. 

NORTH ITALY, Turin, .Milan, Cremona, the 

' Italian Lik<\s, ilcrrrarao, lJrfl<irla, Ver.ma, Mantua, Vicenra, Padua, 

l*«irrarA, l{.)ln;^iM, Kavcuiia, Kimini, Piacfusa, (ienoa, the Riviera, 
Venice, Pat 1.1*. MoiliMia, and lC«^nia;;i»a. Map. Post Svo. 10<. 

CENTRAL ITALY, Florence, Lucca, Tuscany, The 

M arched, L'lwbria, and the lato Patrimony of SU Peter'b. Map. Post Svo. 

— - - ROME AND ITS Environs. Map. Post 8vo. lOs, 
SOUTH ITALY, Two Sicilies, Naples, Pompeu, 

llercnlanotinj, and Vi'<uvius. .Map. Pobt Svo. 10*. 

KNAPSACK GUIDE TO ITALY. 16mo. 
— PAINTING. Tho Italian Schools. Illustrations. 



1 2 Vols. Po«;t Svo. r>Oi. 



LIVES OF ITALIAN PAINTERS, frox Cijcabce 

to r.AS.SANO. I'.v M.-<j. Jami'.sox. l*ortrait«. Poi«t Svo. 12*. 
NORWAY, Christiania, Bergen, Troadhjcm. The 

Fjeldsand Kj.T.ls. .Map. Post Svo. iU. 

SWEDEN, Slockholui, Upsala, Gothenburg, the 

shores of tlie lial:ic,^-c. Post Svo. C*. , 
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HAND-BOOK— DENMAKK, Slc*\vig, IloUtcin, Copcohagcn, Jui- 

_-^— — RL'SSlA, St. PETERSDrno, Moscow, Poland, and 
FuTLAXiK M.ip<. Post 8ro. IS*. 

GKEECE, the Ionian Inlandi*. Continental Croocc, 



AtheoM. th« Pol •;v->nnf su% tl»e Islands of ch« ^ll^ean Sea, AUunia, 
XbMMlj, and M:%r^doaU. Map'. Po^t Sro. lo^. 

TURKEY IX AiJiA— CossTANTiN'PLE, the Bos. 



phAru4, DarJan**!!*?*, Hroin^, Plain of Trw. Cr^N'. i'yjvrut. Smynio, 
Epti««»«, the S«>ven C!>urchf!<, Coastn n( the Uiark Soa, Armenia, 
>l<»opoUi»la, \c. Map«. Post Sto. i.'n. 

— EGYPT, including Dei»criptionR of the Course of 



fb« Nil* Ihrangh Kicypt an«l Nnhla. iMo\au«lri », ('*iri'>, ami TIifb««<«, tlie 
Sii^z Canal, th6 Pyrauids, (h>* Pcniitsula of 6in;ii, tUo t>asu<«, tiie 
Tjoom,&t. Map. Post 8vo. 15j 

HOLY LAND — Svrii, Palestine, Peninsula of 



Sloal. Edoro. Syrian P^tfrts Po'r*. I>.un.\«cti*. an<i P.ilmvra. Maps. 
FMtSro. •,• TraTtllln:; Map<.f PalfMln*. In ca.nf. l.'i, 

INDIA — liovDAT AM) Madras. Map. 2 Vol«. 



pMt 8ro. 12j. each. 



ENGLISH HANDBOOKS. 

HAND-BOOK— MODEIIN LONDON. Map. ICmo. 3.*. 6(/. 

ENVIRONS OF LONDON withia a circuit of 20 

mile*. 2 VuU. ("r.>wn '«vn 'ii.c. 

— EASTERN COUNTIES. Chclmf^ford, Ilarn-ich, Col 



cheater. Maiden. Cambridir#, Kir, N.«wniarket, Hury St E'!in»ird<, 
Ipsvicb, Wondbiidgo. Kflixstow.., Lowestoft, Non»ic!j, Varuiouth, 
Croiuer, Ac. Map and PUda. P.st Sv-i. ]'2j. 

CATHEDRALS of Oxford, Pcterboroujrh, Norwich, 

Ely, and Lincoln. With 90 Illa-trations. Crown 8vo. ly<t. 

KENT AND SUSSEX, Canterbury, Dover. Rams- 



iratr, She<mos4. Roch^ktrr, Chath-xin, Woolwich, Pri^hton. Chichester, 
Worthin;;. Ha^tlnir*. L« wr<. Arui;dc?. Ac. M»p. Po^t 8vo. 

SURREY AND HANTS, Kin<:>ton, Croydon, irei- 



jrate, C'lildford, liuklrc. IVxliill. Wlnrho^tcr. Southampton, Xc<r 
Forest, Pfrt^i.ioiifh, and I'T.r or \Vi..iir. .Vi-.x. Poht Svo. lo/. 

BERKS, BUCKS, AND OXON, AVin.Isor, Eton, 



Reading, Ayle-hnry. L'xhndi,*.*. WyrojuUi, llinlojr, the City and I'nl- 
rersitr of Oxford, D^cuhnia. and ihe l><'«>coot of the Thauie*. Map. 
Post sVo. 7s. &/. 

WILTS, DORSET, AND SOMERSET, Salisbury, 



Cblppeuham. W<»rn»oiith. Shrrb^rue, Wells, Bath, UiUtol, Taunton, 
Ac. Map. P.«t bvo. l'^«. 

DEVON AND CORNWALL, Ex«tcr, Lfr.icombc. 



Lioton. FiJmoiith, Daw'.i h, Ti'iirini''.' 'h. Plyro-»u:h. l)<»T(Mij>.>r?. Tor- 
quay, Launce«.» .n, Trxiro, P» nz*ncc, r*l:iiouth, iU*t Lii*;d. Lauu*» End, 
Ac. >I*P"«. P"f *ro. r.'j. 

CATHEDRALS of Wincl.cMcr, Salisbury, Exeter, 

Well«, Chichester. R.<hi»>t«T. CAOtirJ" rj-, .xod .'^t. AILa.j*.' With loO 
Illastratl.^n*. 2V<S. C'^own *i\o. ;> t. 

— GLOUCESTER. HEllKKORI). A^D WORCESTER. 



Cirencester, Chelt.Mihaiu. StrcnJ. T.« WrstM-y. I., .r.insr.r. ll'-."*, Mai 
T«m. Kiddrn.iu.iirr, Dudlf v, Dr.»Bi<«.:r.>vi«. Evf^Lam. .Map. 1*. t •'v >. 9r. 
CATHEDRAI^S of Hn^tol, (iloucc^tcr, H.r'mi, 



W©rctsi*r.and LlcUe^'ld. With fo llluHtratloos. Cr-wn 8vo. I 4 

North wales, Bangor. CarnarrcD, Beauuari*. 



9o#vdoB, LUabcrU, DoIgcUy, Cader IdrU, Convay, dkc Map. Post 
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HANDBOOK— SOUTH WALES, Mouraouth, LlaudaO; Mcrtbjr, 

Vnlo of N»»Atl», i'cinbrt.ke, C^riuanhcD, T«;aby, bnADseft, Tb« Wy«, &c. 
Mad. rosthvrt. 7*. 

CATIIKDRALS OF BANGOR. ST. ASAPH, 

LUuJarif, an.t St. D.-kvia's. Witli lllnstrAti.mH. P<»st 8vo. 15*. 

- DKKBY, NOTTS, LEICKSTER, STAFFORD, 

Miflick. Ilvkowfll. ChaSwoitli. The l*e;ik, Diixton, Ilardvick. l>ov« 
l>:ii»', A".hU)rnf. SouthwtU, MAnsfioM, U»*ifrtrJ, HurlAn, Uelvoir, Meltob 
MuwSr.iy, WolvcrtiAiupton, LtcLUfU, WalitAlI, T*mvortb. Map. 

-— "'siIKOrSIIIKE, CHESHIRE AKD LANCASIIIRK 

— Shrewhbury, Ludlow, liriwirii'^^rth. Oswostrr, Cl>st«»r, Creve.Alderl«y, 
StK'kiM^rt, i;irkoiihcA<1, NViirrir.^ton, Uarv. MaDciiebtcr, Liverpool, 
liurnl»»jr, r;itli»'rvv, 15'»lton, ItUckUurn, Vvi^^an, Preston, KociidAltf. 
LancAMtiT. S(»i:tlip"r?. liUckiKV)!, &c. Map. 1*051 bvo. 10*. 

YORKSIIIRK, Doncastcr, Hull, Selby, Beverley-, 

.^v-ArhiToii;;!!, Wlaiby, Ilarmj;*!*, Kipon, L<»eJs, WakcfiflJ, Bradfonl, 
llalitAX, liu.M.>r>ri<Ma. Siw-tVielU. Map an.l I'inn-i. i'o*t 8vo. 12«. 

CATHEDRALS of York, liipon, Durham, Carlisle, 

Chester, and MancUeiler. With 60 llIu«tratiou«. 2 VoU. Crova Sro. 

DURHAM AND NORTHUMBERLAND, New- 



castlt*. r)iir'.ini:ton. (Jatoshead, llishop AuckUnd. Stockton, Hartlepool, 
SanJ. ilauJ. j^liu'Ms, IW»rwick-on-T»vfd, Morpcih, Tjrneuouth, CoUi- 
Ktrcam, Alnwick, »\Lc. Map. Tost tivo. 9*. 

WESTMORLAND asd CUMBERLAND— Lan- 



cist**r, Funicm Abher, Ambleside. Kendal. Windermere, Coniston, 
Keswick, OrAsnuTo, UUwatcr, Carlisle, Cockermoutb, rearilh, Appleby. 
Map. I'osibvo. 6.*. 
•»• Mchh.vy's Mapof'tiik Lakk DiSTTiiCT, on canraa. Z$.6d. 

ENGLAND and WALKS. Alphabcticall.v arransrcd 

and condcn«:« .1 into on«) vohunc. Post 8vo. [/« th< Presj, 

SCOTLAND, Edinburcch, .\relro*c, KeUo, Gla^^ow, 

I'umfrics, Ayr, Stirling, Arnin, Tho Clyde, Oban, Inverary, Locli 
Lrtiijond, Lnch Katrine and Trossachf, Caled^-nLan Canal. Invfruess, 
iVrth. Duniot^ Abord<'en, Braemar, Skye, Caithnosa, Koi»!i, SutLor- 
Ut.d, tkc. M.\\>s and i'Uns. iV^ttivo. i»/. 

'IRELAND, Dublin, Belfast, Donegal, Oalway, 

W.'xf.inl, Cork, Liiucrick, Waterford, Killaruey, Muniiior, J:c MapH. 

IRBY ANdIiaNGLES' Travels in Egypt, Nubia, Syria, and 

thp Holy L.\nd. I'cstSvo. 2*. 

JACOLiSON'S vEisnor) Eragmentary lllustration.s of the History 
of tlic I'.ok of Conuuon Tniycr; Irom Manuhcripi bourctia (BUhop 
i?a.vi)r:i.>*ijf and iJishon Wkk.v). bvo. &«. 

JAMES* (Rkv. Thomas) Eablea of iEi^op. A New Translation, with 
IIi^(orical i'p'face. With 100 Woodcuta by Tjixxiku and Woi^. 
IVst Svo. I'j. W. 

JA^^IESON (>rKs.). LivM of the E.^rly Italian Tainters— 

and tlie I'rn;;ress of Tainting ia Italy— Cimabue to UafiMDO. With 

.'.0 i'ortr.^its* Post Svo. 12*. 

JERVIS (Key. W. H.). Gallicin Church, from the Con- 

rordut of n If^frna, 1510, t.-v tho Kcvolution. Wiih an latroduction. 
J 'or train. 2 VoU. tivo. 2Sj. 

JES^SE'S (Kdward) Gleaningain Natural Hibtory. Fcp.8vo. Zs.Cd, 
JEN.BLAivE (Rr.v. T. W.). Life in Faith: Sermons Preached 

at CIh Ircnharn and Uti;,'br. Fcap. Svo. 3a. SJ. 

JOHNS' (Rev. B. G.) Blind People ; their Worka and Waj-s. With 

Sketches of the Lived of ttonio famoua Blind Meo. With Illustrationa. 
PoiiSvo. 7#.6J. 
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LIST OF WORKS 



HOME AND COLOKIAIi LIBKAKY. A Scries of Works 

adapted for all circlfii and cUsftei of It'^ndors, liavin;; been (M^iectctl 
for their acknowledged interest, and ability of tbe Autborrt. HoMt Hto. 
Publliihed at 2s. and Z». 6d. each, and arranged under tno dibtinetiva 
b«ada as follows : — 

CLASS A. 
HISTORY. BIOGRAPHY. AND HISTORIC TALES. 



I. SIEGE OF CinRALTAR. Dy 
JoHV DaixKWATxa. 2s, 

S. THE AMBER.WITCII. By 
Ladt Dorr Cokdox. 2s. 

S. CROMWELL AND BUN VAN. 
Bj RoaaaT South kt. 2t. 

4. LIFEor Sir FRANCIS DRAKE. 
By JoBx Barsow. 2s. 

L CAMPAIGNS AT WASHING- 
TON. Bf Rcr.G.R.GLRio. 2s. 

•.THE FRENCH IN ALGIERS. 
hj Ladt Dorr Gordov. 2s. 

T. THE FALL OF THE JESUITS. 

& LIVONIAN TALES. 2/. 

9. LIFE OF CONDU BjLord Ma- 
■ov. Zs. Sd, 

la SALE'S BRIGADE. Bf Rir. 
G. R. Gls:o. 2* 



I 11. THE SIF.r.ES OF VIENNA. 

By LOKD EU.KHMKKX. 2s. 

n. THE WAYSIDE CR0S3. By 
Capt. Milmax. 2s. 

13. SKETCHES OF GERMAN LIFE. 
By Sir A. Gordon. 3«. Cni. 

14. THE BATTLE OF WATERLOO. 
By lUr. G. R. Glrio. Ds.tid. 

15. AUTOBIOGRAPHY OF STEF- 
KENS. 21. 

16. THE BRITISH POETS. 
Thomas CAMrHXLU Ss.6d. 



17. HISTORICAL 
Lord Mauox. 



ESSAYS. 
as.6d. 



By 
By 
By 



18. LIFE OF LORD CLIVE. 

Rrt. G. R. Glkio. 3j. 6<£. 

19. NORTH - WESTERN RAIL- 

WAY. BySiRF.B. Hkad. 2s. 

20. LIFE OF MUNRO. By Rxr. G. 

R. Glkio. 3s. 6d. 



CLASS B. 
VOYAGES. TRAVELS. AND ADVENTURES. 



1. BIBLE IN SPAIN. By Gkoroi 
Borrow. Si. 6d. 

S. GYPSIES or SPAIN. By Grorox 

BOXROTT. 3s. 6d. 

9 A 4. JOURNALS IN INDIA. By 
Bishop Hkoxr. 2 Vols. 7s. 

ft. TRAVELS ixtiikHOLY LAM). 
BylRsrandMAXOLXB. 2s. 

ft. MOROCCO AND THE MOORS. 
By J. DxmnfoxD Hat. 2a. 

T. LETTERS FROM tux BALTIC. 
By a Ladt. 

8. NEW SOUTH WALES. By Mrs. 

MxRXoiTn. 2s, 

9. THE WEST INDIES. By M. G 1 

Lrwij;. 2s. 

10. SKETCHES OP PERSIA. By 

Sir Joox Maxx:oui. 3s. 6*/. 

11. MEMOIRS OF FATHER RIPA. 

it. 

11 ii n. TYPEE AND OMOO. By 

UCRMAJrV MXLTXLLX. 2 Vols. 7«. 

14. MISSIONARY LIFE IN CAN- 
ADA. By Bit. J. Abrott. 2s, 



15. LETTERS FROM MADRAS. By 

a Lauv. 2f. 

16. HIGHLAND SPORTS. By 

CiiAiiLK^ St. Jdun. 3s. Stt. 

17. PAMPAS JOURNEYS. By Sir 

F. B. llxAD. 2s. 

IS OATHr.KINYiS FROM SPAIN, 
liy Richard Ford. 3.«. Od. 

19. THE RIVER A.MAZ()N. By 

W. H. EuWAUDh. 2s. 

20. MANM:RS a CUSTOMS OP 

INDIA. By RSV.C.ACX.AWD. 2s, 

21. APVENTURr.S IN MEXICO. 

By G. F. lU- XTox. 3*. M. 

22. PORTUGAL AND G ALICIA. 

By Loud Carxautox. 3s. Sd, 

23. BUSH LIFE IN AU.STRALIA. 

By Rlt. H. W. Hatoartu. 2s. 

24. THE LIBYAN DESERT. By 

Batlx St. Joax. 2s. 

25. SIERRA LEONE. By A Ladt. 

34.6J. 
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JOHNSON'S (Dr. Samukl) Life. Hy Jamca Boswcll. Including 

tha Tour to tlie Hebrides. EUitcU by Mb. C&OXKa. *NVw Eilitlou, 
I'ortraiU. •» Vols. bvo. [U Pnptratioa. 

. Lives of the moi^t eminent Enpli»h Poet*, wiiU 

Critioul ObHorvaiions on tlu-ir Workn. F>litcd wuh Noie«, Corrective 
iinil KxiiUnalory, K^' riviKii Cii.NNis«»iiAV. 3 toIh. 8vo. ^ils.Sd. 

JUNIUS' IIakpwritiso Profc:*?ioimny investij^atetl. By Mr.CnABOT, 
K.\p««rt. With I'rt'frtce mid CollAtrnil Hvid»-nc**. by tlii^ Ilou. Eowaku 
TvMsi.KToX. With FAC>ln»iSe-», NVooilcuii, \-c. 4tn. X'3 3«. 

KEN'S (Hi.Hiiop) Life. By a Layman. Portrait. 2 Vols. Svo. IS^r. 

Exposition of the ApoHtlea* Crcc<l. IGmo. 1«. 6d, 

KZllR {lloay.nr). Gkntlkmax's IIousk ; or, How to Plak Exg- 

T.IKK Kr.SIOKNOKS KR«»U TIIK I'aUsUN'AOK TO TUB pALACB. With 

VicwH And I'laiis. 8v«i. 2U. 

. Small Country Hou-so. A Brief Practical Dificourt;* on 

tho riAnnin.; of a UosiiU'ticti from 'iiK'O/. to &OO0I. With iiupple- 
mr'atary KsllmntOK to 7vAh /. IMst Svo 'is. 

Ancient Lijrhts ; a Book for Architects, Sunrcyori, 

LavryerfJ, And LathUordi*. Svo. oa. M. 

(U. Malcolm) Stuilent'a Blackstone. A Systematic 



AbriU^'ipf^nt of tho «ntir«> C<>:nmeatancd, BdApt«d to tbe prttseat stiOo 

01 the Ihw. Post Svo. 7.s. Gd. 

KING EDWARD Vim's Laiin Grammar. 12mo. 8*. QJ, 

Pir^t Latin Book. 12mo. 2f 6<i. 

KING GEORGE IIIri/s Correspondence with Lord North, 
1769->2. KAli:ed,>t4th Notes and lutruductiou, by W. UouUAit DoxxB. 

2 vol-*, bvo. 32*. , 

KING (U. J.). Archioolo^y. Travel and Art; being Sketches and 

Sltuli(s, llistfiical and Ut-scriptlvp.. Svo. l'2s. 

KIRK (J. FosTKR). ilisiory of Charloa the Bold, Duke of Bur- 

ic;ndv. Portrait. 3 VoIk. 8vo. i3s. 

KIRKES' Handbook of Physiolo.-y. Edited by W. MoaajLST 

r.A^F.u, F.Ii r t>. nth KUilioH. Wiih JfOIlhi.stratioiiH. PostSvo. ll«. 
KUGLEirS Handbook of I'ainting.— The Italian Schools. Kc- 
vi^t•^l :ind JlfiuAilfllcd from the mosf r«'ct'Ht K« .s«\irc!tc>s. Hy LjluV 
K.v.-i'.AKK. Willi 1 10 niuHfr.itions. 2 Vols. (.r»)wn8vo. 30«. 

Handbook of PaiiitiuL,^ — The German, Flemish, and 

Patch School-^. Kt-visoti ;uid in j>.irt rt'-writu*n. By J. A. C&owk. 

\Vith'. » lUu!,(ritioi:K. 2 Vols. Cn.wa 8vo. \lii. 

LANE (E. W.). AcL'ounl of the Mauuers and Custom.-* of Modem 

Kiiyj.tian;. Wiih lhii-<tn4tioiis. li Vols. Post 8vo. I2j 

LAWRENCES (Siu Gfo.) J:cu^ini^ct•nocs of Forty-three Years* 

Sorvioi- in IndLi: iiicliulm^ C-iptivi'ips iu Cnhul .iiuoug tliA Aflj^liaui 
Mu! .'\i)tr>n^' tht> Ml^lis, and a Narrative of ilio ^lutiuyin iUjputiuia. 
Cl'UM 11 -*vo. lOt. bd. 

LA YARD (A. H.). Nineveh and its Remains. Being a Kar- 

ritivo of K«'.s<';irclw's and Hiscovorif •< amidst tho Kiiinti of Assyria. 
"With ;iu Account of tl.f Chaldean Cliristians of Kiirdistao ; the Yez^dis, 
or Devil-worshippor.s; and an Kntjiiiry into the MannerB and Arts of 
the Aucii-nf AKsyrians. I'lat*"* and Wr^dcuts. 2 VoU. 8vo. 36j. 

*,* A PopiLAU LuiTiox of tho above work. With lllustratioos. 
Po>t Svo. 7* 0<l. 

Nineveh and Babylon; being tlie Narrative of Dis- 

coverii" in ilur Euii-*, with I ravt'ls in Anninia, Kuniiatan and tbe 
Dpsert, duriny a Second i-xpcdition to Ah.syriB. With Alap aad 

Plates. Svo. 21 5. 

•.•A PopL'LAU E»iTio.\ of the above work. With IlIustrBUons. 
Poi-: Svo. 7s. 6d. 
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LEATHES* (Stanlkt) Practical lldircw Grammar. With the 

Ilebrev Text of Cenesii i. — vi., miJ INaIius i.— vi. Cramnutictl 
AnaljT"!* and Vof»bnl*ry. Votn Svo. 7t. ti/. 
LEXNEP (Rev. H. J. Van). Mii«.'*ioiiary TravclH ia Asia Minor. 

With ir.ii!itr*tion^ of BiblictI lliHl^ry and Arcl.Riolo^y. With Map 
and Woodcutfi. 2 VoN. I'ost Svo. 21«. 

Modern Customs and Manners of Bil.lo Lands in 

Illiiiitration of Scripture. \Vith Colouicd Maps «ud ;>uo lllustratiuit^i. 
2 VoU. bvo. 21#. 

LESLIE (C. n.). Handhook for Young Painters. With Illustra- 

tioof. Poat Svo. 7.1. G.i. 

— ^— Life and Works of Sir Johhiia Reynolds. Portraits 

and IllustratiouN. 2 Vols. Svo. 42*. 

LETO (PoMPOKio). Eij:ht Months at Rome during the Vaticaa 

Counoil. WUli A tla'If account of tlie proceed iug-». Translated Ift.ui 
lliC ori^iniil. 8vo. 12«. 

LETTEllS From tiik Baltic. By a LAi>r. Post Svo. 25. 
— Madras. By a Lady. Post Svo. 2m. 

SiF.RRA Lkone. By a Lady. Post Svo. Z-^.Gfl. 

LEVI (Leoke). History of Briti.^-li Commerce ; and of the Eco 

nomic Pn^^resa of tli« Nation, from 17t3 to lh7t>, 8vo. It'*. 
LIDDELL (Deax). Student's History of Home, from tlic carlicfit 
Times to tbe eiitahlikbiuentol tbe Empire. NVitli Woodcuta. Toit fevo. 
7s. 6d. 

LLOYD (W. Watkiss). History of Sicily to the Athenian War ; 

with lCluridati<-<n^ of the Sirili.-in Odea of I'indar. AVitli Mnp. 8vo. 14/. 

LISPINGS from LOW LATITUDES; or, the Journal of the Hon. 

ImpulHiaGuKliinclon. Kditedhvl.»>ui>l)rKFK.iix. Wiih24 I'Iato<i.4to.'.*li. 

LITTLE ARTHUR'S History' of K.\»'lani». By Lady Call- 

COTT. XtwE'lition,coiHiHM'J tn lii72. With Woodent'i. FcAp. Svo. ls.S*L 

LIVIXGSTOXE'S (Dr.) Popular Account of his First Expeditioa 

to Afrioi, 1840-rK». Illustrations. Tost Svo. 7s. ChL 

— Popular Account of hi."< Second Expedition to 

Africii, 1S53-64. .Map and lIUiHtiationH. Tost 8to. 7s.iul. 

Last Journals in Central Africa, from 1SG5 to 



his Death. Continned hy a Nnrra'ivo of bis last niouuntfi and bUsrcrini^'H. 
ByRev 1Io»a<ic\Vau.kr. M.ips und IllustraiionH. 2 Vols. Svd. 2*'*. 

LIVOXIAN TALES. By the Author of " Letters from the 

Baltic" Post Svo. 2s. 

LOCH (H. B.). Personal Narrative of Events during Lord 

Etein*!! Second EiubaKsy to CUlna. ^Vith IIhm!ralionf». Post Svo. 9s. 

LOCKHART (J. 0.). Ancient Spanish Ballads. Hihtorical and 
Romantie. Traaslated, with Notes. With Portrait and Illustiatioui. 
Crown Svo. 5*. 

— — Life of Theodore Hook. Fcap. Svo. l5. 

LOUDON (Mrs.). Gardening for Ladies. With Direction* 

and Calendar of Operalionii for Every Mouth. ^Voodcutli. Fcap. Svo. 

3s.6iL 

LUCK^'0 W : A Lady'i Diary of the Siege. Fcap. Svo. U 6<l. 
LYELL (Sir Charles). Principles of Gcolojry; or, the Modem 

Chanirei of the Earth and iti* Inl Ahitantn cnnsidtrvd a^ iiluittrative of 
GmIc;^. With Illustrations. 2 VoN. bvo. "'is. 

Student's Elemcnu of Geology. With Tabic of Briti^h 

Fossils and kCO I UuKt rat ions. Pu>t Svo. Os. 

Geological Evidences of the Antiquity of Man, 



Inchidine an Outline of Glacial Po%t-Teiiiary G«>olo^y, and Kcmarks 
4m tii« Urigln of Species. lUu»tralioos. Svo. 14«. 
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LYKLIi (li. M.). Geographical Handbook of Ferns. With Tables 

to sht'W tht-ir Di.stribul'ou. Fosi Sro. 7#. 6d, 

' LYTTON'S (l^RD) Memoir of Juliaa Fane. With Portrait. Post 

svo r»t. 
McCLlNTOCK (Sir L.). Karratiye of the Discorery of the 

Fatfi of Sir Jolta FMnKHu auJ l)i« ConpiinioDS in the Arctic S««a. 

\Vith Illu^traljons. Post bvo. 7*. W. 

MACDOUGAJiL (Col.). Modern Warfare as Influenced bjKodcm 

ArtilJprv. With I'laris. Fo8t Sro. 1*^. 

MACGliKGo'U (J.). Rob Roy on the Jordan, Nile, Red Sea, Gen- 

npsarcth, «S:c. A Cahoi^ Cruise in I*.ile'«(ine and Kj^ypt and the Water* 
of DiiDiiscus. With Map and 70 llliuitratiorui. CrowD Svo. 7«. &(. 

ilAETZXKRS ENr.Li>n Gkammar. A Methodical, Analytical, 

and lliMtoricAl Treatise on the Orthography, Prosody, Inflections, and 
Syntax of the Ln;:!i>h Toui^ue. Tr&u»Utvd from the German, liy 
Ci.Aiii.I. C.KKCK, LL.I). aVoIi. Svo. 3C<. 

MAHON (Lori>), see Stanhope. 

MAINE (Sir H. Sdmnkr). Ancient Law: iU Connection with the 

Early liiKtory of Society, ^nd it^ KeUtion tA Modem Ideaa. Sro. I2s. 
Villai;e Communities in the East and West. With 

additional Ks^ays. bvo. 12^, 

Early History of Institutions. Svo. 12j. 

MALCOLM'S (Sir John) Sketches of Persia. Post 8to. 3*. 6d 
M ANSEL (Dkan). Limits of Religious Thought Examined. 

Tost 8vo. 6.«. CJ. 

. Lcticn*. Lectures, and Papcr8, including the Phrontis- 

terl<tn, or Oxford in the \l\lli Century. Edited by 11. W. Cuanolsb, 
M.A. bvo. \'2-. • 

' Gno>tie Heresies of the First and Second Centuries. 



With a sUftch of hiM lifu i\n*\ character, liy Lord CAEvaarov. 
Ivlitcd br Canon LKiiiTKooT. bvo. 10*. tkf. 

MANUAL OF SCIENTIFIC ENQUIRY. For the XTae of 

Tr*vf.]l*.rs. EditeU by J:kv. i:. Maix. Post Svo. 3#. 6J. {Published Ig 

order of the Lords rf ihf A'itairvll'j.) 

MARCO rOLO. Tiic Book of i^or ^larco Polo, the Venetian. 

(^onctrnin;: tho Kin-^doms and Marvels of th«^ East. A new English 
Version. Iilii>tr:i:»'i by th«' li;;lit of (.>ricntal Writers and Modem 
Tr.-iNtls. Hy Cou 11kn.iv Vllk. Muji^ uud Illu;>trationj. 2 Vola. 

Medium Svo. CU. 

MARIvHAM'S (Mus.) History of England. From the First Inra- 

bi'^n by the INMunns <i IS^i.". Wc-odcntn. 12mo. 3j. 6«/. 

Hi.'<tor}' of France. From the Conquest by the 

(iauls M !.«(]!. WoodCMt/i. I?mo. Zs.dd. 

■ iliptorj' of Germany. From the Inra&ion by Mariua 

to\<i\-:. Woo<lcut8. 12mo. 3j. ♦!«/. 

MARLBo]:OUGJrs (Sauah, J)LCiiEi.s of) Letters. Now first 

jM.'.lj^Kod fiv-ni the Ontiinal 3166. at Madrostleld CourL With au 

lntr< .Inctir.n. fcvo. 10*. CJ. 

MARRYAT (Jo.sF.rn). History of Modem and Medixeral Pottery 

and Porcelain. With a Dchcription of the Manufacture. IMatea and 

Wof.ilcuts. bvo. 4-*. 

^lARSH (0. 1'.). Student's Manual of the English Language. 

IVst Svo. T.\. C,(l. 

MATTIIIJ'S GhKKK Grammail Abridged by BLOiiFiELn, 

7?'.r'«f t bv E. S. Ci.o.iks. I'Jnio. 4^. 

MAURHL'S Character, Action*, and Writings of Wellington. 

FcJip. Svo. 1«. W. 

MAYNE (Cai-t.). Four Years in British Columbia and Van- 
couver l.<>Und. lllustratioaj. Svo. 16i. 
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MATO (LokdV ?p."^rt in Abyssinia; or, the ilarcU and Tack- 

n/.zre. With illustnilit'iis. Cmwu 8vo. 12«. 
MEADK (Hon. llKhbKHT). Hide throu^'h the Disturhcd Di^trictft of 

New ZfkUnd, witii H Crul^«4■ iituon{;tLu 6outh 5ca I^land!». With lUui- 

tnitioitft. Mfiiiuni Svo. V2i. 

MELVILLE (Hekmamn). ^larquci^as and South Sea Islands. 

2 VoU. Post 8ro. 7#, 

MEEEDITH'S (Mrs. CnARL>:s) Notes and Sketches of New Soatb 

Wales. Po«t8vo. 2*. 
MESSIAH (THE): The Life, Travels Death, Resurrection, and 

AKC«»nfiion of <nfr nU'«iK<»«l Loni. lijr A I.*ym«n. Map. Svo. IS.*. 

MICHELANGELO- lUH^XAKKOTI, Sculptor, Taintcr, and 

Arclii'rrt. II ii Life uiul Work*, lly C. llr.AT»i \Vilsi»x. Ilhiiir.vlious. 
KojaI S\ 0. 2Gf . 

MILLINGTON (lUv. T. S.). Signs and Wonder* in (he Land of 

lUni, or th** IVn IM «;:nro of K^ypt. with Anciout and .Modvro llli.:»lrA- 
ti-inn. Woodcuts. Tost »>\o. l^.Cl. 

MILMAN (Deas). Hifetory of the Jews from the earliest Period 

down to Modern TmieA. 3 Vols. Tout bvo. 18j». 

Early Chris 'ianiiy, from the Birth of Chrirt to the 

Abolition of PHgAiiiBin in the Itoniaa Empire. 3 VoU. I'ont Svo. l^-'f. 

Latin Christianity, including that of the l*opcs to 



tb« PontidcAtc of Nirholn*) V. V"U. rostSvo. 51«. 

AnoaU of Si. Paul's Cathedral, from the Honians to 
the fuDPntl of WrIHn;;t'>n. Portrait and Iilu^t^Atio^s. 8vo. IS*. 

Character and Conduct of the Apootlea considered 



Man Evldrnco of Christianity. Svo. lOs.Gd, 

Quinti Horatii Elacci Opera. With 100 Woodcuts, 



Small Svo. 7t. M. 

- Life of Quintua Iloratius Flaccus. With Illustra- 
tions. 8vo. 9«. t 

Poetical Workn. The Fall of Jerusalem — Martyr of 

Antloeh— lUlsh*z7.*r— T»imor— Anne R-Jli'yn— Farlo, Lc With Por- 
trait and lIluHtrationi*. 3 VoU Fcap. 8to. ISj. 

Fall of Jerusalem. Fcap. Svo. 1«. 

(Capt. E. a.) Wayside Cross. Post Svo. '2s. 



MIVART'S (.*NT. Georgk) Lcpnons from Nature; as manifested in 

Mind .ind M»tr«r. 8vn. h\*. 

MODERN DOMESTIC COOKERY. Founded on Principles of 

Economy and Practical KnuwltHl^'p. \tw KdUiom. WockIcuU. Fcap.hvo. &*. 

MONGREDIEN (Augustus). Trees and Shrubs for English 

Plantation. A i^elcciion and Description of the moni Ornauifutal 
which Will flouriHli in the op<.*n air in our diuate. With ClasaiiJod 
I.iwta. >Viih 30 Illustratiina. 8vo. ir.«. 

MOORE'S (Thomas) Life and Letters of I^d Byron. Caliiui 
Juiition. Wiih PtattM. 6 VoU. Fcap. Svo. IS*.; rupulur EJUiom, 
with Portraits. ](o)al8vo. 7«. (^. 

MORESBY (CaiT.). R.N. l)i.*covcric8 in New Guinea. Polynesia, 

Torres StraiU, SiC, d»rin^ the cruii>o of II. .M.S. I)ajkiii>k. M.ip .tud 
Illu»txati>a«. bvo. 15s. 

MOTLEY (J. L.). History of the UnitCil Netherlands : from the 

Death of William the hilent t" the Twelve Yearn' Truce, 16"0. Lilrnry 
RiiLion. PortraiU. 4 VoU. 6vo. 60«. Cm&uici Edlliom, 4 VoU. PoaC 
8to. 6«. each. 
— I,ife and Death of John of Bameveld. 

Advocate of Holland. With a View of the I'rimary Cavis^i and 
Ilnvrroentaof t lie Thirty Yctrn' War. Library Ed -tutu, lUutUaUoDS. 
2 VoU. Svo. 28«. Cmbinct ^ditiom, '2 voU. Po#l bvo. 12#, 
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MOSSMAN (Samukl). New Japan ; the liand of the llLsiag Sun ; 

iuAiiiiHls niul rroj;rcss uuriiio' tin' p.ist Twenty Wars, recordinj; the 
rrnmrkaMo Tru^rt'ss of tlic jAp.iue:»c iu NVe;»tuin Civilituilioo. With 

MOUllOT (Hknki). Siam, Cambojia, and Ijio ; a X&rratiTe of 

TnvveU Anil DiscoviTJos. llluiilrHtionii. 2 Vals. 8vo. 

MOZLEY'S (Cakon) Treatise on Predestination. 8to. 14^. 

Priuiitivu Doctrine of Baptismal Kegcncration. 8ro. 7tf.6<l. 

MUniIIl':ADS (Ja8.) Vaux-dc-Virc of Maistre Jean U lloux. 
Advocate of Vio*. TrauKUted aud Edited. WitU Portrait and lUu»- 
trAtion^i. Svo. 21 «. 

MUNKO'S (Genkhal) Life and Letters. By Rjtv. 0. IL Glkio. 

I'ost hvo. 2a. 6ii. 

MURCHISON'S (Sin Roderick) Siluria ; or, a History of the 

()UI<'At rocks cotitAinlng Organic Kem&iuti. Map and Plates. 8vo. ISs. 

■ Memoirs. With Notices of his Contemporaries, 

Riul UIm'. aiiil rro;;ress of l'aUi;oxoic Geolo^jr. lif Aecbibald Gkikic 
l*ortr.ilt«i. '2 Vols. Svo. 30j. 

MURRAY'S RAILWAY READING. Containing:— 



Wat.iiN*Tox. B^ l<oRD F.LLBiKaaa. Cd. 

NlMKouuff TRR OUAm, If. 

Mi'atc Aim Hiiaaa. Is 
>llLHA:«'a l>*LL or JlRUaALVM. 

UABuii'a "Foftit-Fivs." ;{«. 
Liri ur Tkiuuuab Uoor. la. 
Dkina or Naval Dakijis, At, 
Tub llu:«aT Bib. \t. 
^aor'a KAiiLBa. ^. fWf. 
NiMBOD on TUB TuHr. It. 6^ 
Abt ur PiNiia. Xt.M. 



U. 



Od. 



Mabu?i*b Joak or Abc. Ii. 
Hbap'b Emisbabt. '^.Id. 

NlMBUO UM TUB KoA». It. 
Cbukbb on THB UutkLOTIBB. U. 

Uui-lwat'b Nobwat. 2*. 
Maubil'b \Vbllib«to«. U.ld. 
CAMraxLL'a LtrB or Bacub. 2«.M. 
Tbb Klowbb Uabdbb. It. 
Tailub'b Notbb vbom Lira. 2*. 

KbJBCTBD ADDBBatBa. It. 

Pbbm'b lliBTB o« Abbiibb. It. 



MUSTKRS' (Cai'T.) . Patapronians ; a Year's Wanderings over 

UntDitUui Ci round tVum tlio ^trails of Ma;;t}llaD to the Rio Negro. 

lIlnstiAtions. l*oat Svo. 7*. 6*/. 

NAPIKll (Sir W.m.). En^'lisU Battles and Sieges of the Penmsalar 

War. Portrait. PostSvo. 9*. 

NAPOLllOX at Fontaixei;leau and Elba. A Journal of 

Occiirr-'nc«s and Nntcs ot' Convornations. By Sir Nktl CAMrBKi.Lt 
C'.B. With a Mcoioir. liy Kkv. A. N. C. Maclaculax, M.A. Portrait. 

NARKS (SiK Okobge), R.N. Uflicial Report to the Admiralty of 

tlii' rcccut .Vrctio lAp. .Hti.-n. .Maj». 8vo. 2s. GJ. 

NASMYTil AND CAKI'ENTICR. The Moon. Considered as a 

IMuuit. a World. un>I a SJHt.'lliio. With llUistratioos from Drawinge 
t;iiuic with tiu' aid of rowertal Tolcscopts, \Vo<h1cu19, Occ. 4to. 30«. 

NAUTICAL ALMANAC (The). {By Authority.) 2s. 6iL 

NAVY LIST. (Monthly and Quarterly.) Post Svo. 

NEW TKSTAilENT. With Short * Explanatory Commentary. 

hy AiuiiDKACON CrirnToN, .M.A., and AacnDKACO.v OastL Josaa, MJk. 
\Vith llu Aiithuulic VifWK, ^c. 2 Vols. Crown Svo 'iU.bouHd, 

NEWTU (Samukl). First Book of Natural Philosophy; an Intro- 

tlnctjon to ilio Study of Stnticri, Dynamics, llydrostatic:, Optics, and 
Acou>>:tc.s, with niiuic-rouii LIx:im})Ios. Siuall 8vo. 3i. 6 '.. 

^__ ElcmenU of Mechanics, including Hydrostatics, 

with numerous Kxiimjiles. Small Svo. Si. 6d. 

— ^— — Mathematical Examinations. A Graduated 
StricR ot EhnnMrrtry Kxamplos in Arithmutic, Algebra, LcgaritUms, 
Tripinotueiry, and .Mechanics. Sm.ill Svo. 8*. Cd. 

NICHOLS' (J. G.) Pilgrin^ages to Walsingham and Canterbury. 

HyEuASMi's. Translatod, with Notes. With Illustrations. PottSvo. ft*. 



(Sir George) History of the English Poor Laws. 

Vols. 8vo. 
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KICOLAS' (SiE Hamlis) IlUloric Pccnsrc of England. Exhi- 
biting th« Ohcin, Dt-*«»nt, and PrcM'nt ^ute of rwry Till* of Peer- 
ac«* which has existed io this CouDUy iuoc« the Cooque^t. Bjr 

XULROD, On the Chacc — Turf— and Koad. With Portrait and 

Platfi. Crown Sto. 5i. Or vith Coloured Platen. 7«. Ci. 

KORDIIOFF (Cdas.). Coininuni>tic Societies of the United 

State*; inclaiicg Detailed Aecouut^ of the M.\keni. Tho Amaivi, 
Oorida. Brihell, Aurora, IrrxriAn ;.i»d oilicr exi-^sin:; S'^*!!}!!*'*; »»itU 
Partic <l krc ot thrir K< liciou)* Cree<!it. luduxtru-s auU Prt««*ut CouUi« 
tion. Wti'ix 1^ Illustruiioiis. Svo, 15*. 

ORMATH WAITE (Lori'). A&trouomyand Gcolo^-. Crown Svo. df. 

OWEN (LiECT.-CoL.). Principle* and Practice of Modern Artillery, 
including Artillery Matrrial, Ounn^nr. aud OrganiMtion and Um ol 
Artillerr in Warfare. With Illuttrauons. Sro. 16^. 

OX£KH A M (Rkv. W.). Englij*h Note* for 1-atin Elcgiacn ; desigrned 
for early fre&cients in the Art of Latin Ver^i^cation, with Prefatory 
Rolea of Compof^ition in Kle^iM Metre. Vimo. 3j. t^. 

PALGKAVE (R. H. I). Local Taxation of Great Britain and 

Ireland. 8ro. &«. 

Notes ox Bankixo ix Gueat Britaix and Ire- 
land, Sn-RDEy. DcxMAUK. AXP II Aur>t'»r., with aome Krinarka on 
the amount of Oilis m circulation, bi>th Inland and Forvij^u. 8ro. Cs, 

PALLISER (Mrs.). Brittany and iu Byeways, its Inhabitant*, 

and Anliqtiitiea. With Illuatration!i. Poat hvo. 12«. 

Mottoes for MonumenU, or Epitaphs selected for 

General Uae and Iftudy. With llIu&trationA. Cro*u 8to. 74. Cd, 
PARIS' (Dr.) Philoj^ophy in Sport made Science in Earnest; 
or, tha First Principlea of Natural Philosophy inciiloited by aid of th« 
Toya and Sporta of Youth. WoodcuU. Po«t 8vo. 7«.6<i. 

PARKMAN (Frakcis). Discovery of the Great Wc«t ; or. The 

Vallejs of the Misaissippi and the Lakea of North AnicrlCA. An 
llintorical Narratire. Map. Sro. lOt.Od. 

PARRYNS' (MAKsriELD)^ Three Year*' KcAideQce in Abyssinia: 

irith Trarels in that Country. With Illu»trationt. Pout 8to. 7s. €d. 
PEEK PRIZE ESSAYS. The Maintenance of the Church of 

England as an EvtahUshed Cl^urch. !>>' I^ev. CiiakLrf. IIolk— 2Uv. 
K. WaTsoy DiXdM -and Kt.v. Jt'LU'A I.iuYU. b\o. lOt.Ol. 

PEEL'S (Sir Rorirt) Memoirs. 2 Vols. Poftt Svo. 15<. 
P£NN (RicnARD). Maxims and Hints for an Angler and Ches»> 

player. Woodcnta. Fcap. Sro. It. 
PERCY (Jonir, M.D.). Metalluricry. Vol. I., Part 1. FLE^ 
Wood. Pca% Co.nl, Charro.il, CoWe, Kf fr.ictory M.tti'r«.i!», I'lr^.Claja, 
Ac With Illu^trmtiuiia. Bru. ju«. 

— ^— Vol. I., Part 2. Copper, Zinc, Br.»-s. Wiih Illustra- 

tioai. >*ro j In thf J rft$. 

VoL n. Iron and SlccL With lilustrauoiis. bvo. 

^Im I'rrpttrattott, 



Vol. III. I.cad, including pari of Silver. With Illus- 
tra ti on «. 8r.\ y^s. 

Vola. IV. and V, Gold, Silver, and ilcroun', IMatiauin, 

Tin, Mckrl, Cct.\lt, Aiitiuionj, Li»mutL, Arkcuk. an.. oi*.i«r MftaU. 
With lliu*tratU'n». tjeo. {It* /V'/»ir.irifl«. 

PHILLIPS' (JoHji) Memoirs of WUIiam Smith. 8ro. 7m.C<L 

Ceolopy of Yorkshire, The Coa«t, and Limcatone 

DUtrlct. Plates. S Vol*. 4to. 

^ — Rivers, Mountains, and Sea Coast of Yorkshire. 

Itb Eaaaj* oo ih4 CUmata, IkCMry, and AocMat InhaUtAnu. 
rUlM. Sro. Ui. 
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PIULLirS* (Samuel) Literary Er-.^aya from •' The Timed.- With 

I'ortrait. 2 VuU. Fcap. bvo. 7j. 

POPE'S (ALEXANPKh) Works. With Introductions and Notes, 
by liKV. WuiTWKLi- ELWisf. Voli. L, II., Yl., Vll., VHI. With Por- 
traits. 8vo. iVs. 6J. cacti. 

PORTEll (Rev. J. L.). Damascu.-', Palmyra, and Lebanon. With 

Travels itmonp^tluGi.iutCitit'S orUasUaii a:;d tliO llaurAD. M*p mnA 
Woodcuta. TostSvo. It.CU. 

PRAYER-BOOK (Illustrated), with Bonlers, Initials, Vig- 
nettex, &c. Lditoii. with Noif's, hy Kr.v. Tuon. Jamhs. Metlium 
8vo. 18i. ch)lh ; '6\t.6d. en'/; '6\j*. tuorocco. 

PRINCESS CIIAKLOTTE Ob^ WALE.^. A Brief Memoir. 

V.'ith Stflt'cti'us from lu-r Corr<»spon<l«M»ci? ami oihor unpuLli^lxed 
r.ipcM. Hy Lady i;u.». Wkiuall. With i*orirAit. bvo. bs. *id. 

PUSS IN BOOTS. With 12 Illustrationa. By Otto Sfucktkk. 

IGmo. Is. G<i. Or colomvU, 2j. GJ. 
PRIVY COUNCIL JUDGMENTS in Ecclesiastical CoKea re- 

laiini; to Doctriiio nnd l)iscii>Iiiic. Witii Hiiitorical IiitruductioQ, 
by (i.e. Huui»ju* K. ami W. 11. Flrmaxtlk. 6vo, 10/. t«/. 

QUARTERLY REVIEW (Tok). 8vo. 6j. 

RAE (Edward). Ltind of tlie North Wind; or Travel* among 

tho Laplar.tiers .nnd Sainoy(>dc.s, and along the Shores ot thti White 
S»a. With .Map auil \V«>odcuts. To.st Svo. 10/. tvi. 

RAIitBLES in the Syrian Deserts. Podt 8vo. lOa. Cd, 
1LA.NKE'S (Leopold) History of the Popes of Rome during^ the 

IGth and 17tii CvnturicH. Trautlatcd from tbo GviiUAn by 6A&A.a 
Ai;.sTiK. 3 Vols. bvo. 30*. 

RASSAM (Hormuzd). Narrative of the British Jlission to Abys- 
sinia. With Niitici>.> of titt* C'ountrios Trawrbed from Ma&«cwaU to 
MMf^dal-i. lUuNtratioiis. 2 Vol>. 8vo. iSs. 

RAWLIN SON'S (Canon) Herodotus. A New English Ver- 

HioD. Edited with Not«'b and E.s-;ays. Map<« and Woodcut. 4 Vols 8ro, 4Ss. 

Five Great ^lonarchics of Chalda^a, Aesyna, 

M«'dla, Babylonia, and i'er^ia. With Jalaps and lUuBtrationfi. 3 VuU. 
bvo. 4'2s. 

(Sir IIk.vi.y) Engl.-md and Russia in the Ea.st ; a 



o 
SiTifK of r.iptMs on the i't'liticjil .lOii GeoifraphJCiil Couditiou of Ccutral 
Asia. .M.i]) Svo. V^s. 

REED (E. J.). Shipbuilding in Iron and Steel; a Practical 

TiffttiM', ^iviii;,' Till ditiiils of C-m rr-.'cti-n, I'lv^ei-.^ of MADufacture, 
and llnildin;,' Arr»t.;,'<'tnouth. With o I'lans aiij lUx) WoodcnlH. bvo. 

Iron -Clad Ships; their Qualiiics, Performances^ and 

Coat. With Cliaj){ors i/u Turret Ships, Ircu-Clad lUui.H, ic. With 
llIIl^t^atiollS. Svo. 12/. 

Letters from I{us>i;i in 1S75. Svo. 5v. 



REJECTED ADDKESSES (Tukj. By Jamks and Horace Smith. 

Woodcuts. i*ost S'.o. .">.«. 0<'. : or Jopnl-'r KHUon, Fcap. Svo. l*. 

REYNOLDS' (Sir Jomiva) Life and Timen. By C. R. Leslie, 

K.A. and T«»m Tavl«>». J'orlr.iitx. 2 Vola. Svo. 

KICARDO'S (David) Political Works. With a Notice of his 

Life and WrifinfTu. By .1. K. M'CnLUKn. 8vo. 16/. 
RIPA'S (Patiikk) Thirteen Years' Residence at the Court of Peking. 

Pofit Svo. 2/. 

ROBERTSON (Cakon). History of the Christian Church, from 

the Apojitoljc Ari^ to the lioiorianlion, 1517. Library EdU^on. 4 VoU. 
8vo. Cnl.iuet h.ditivn, 8 Vols. r».Ht hvo. G/. rach. 

liOME (History of). Hie Liddkll and Smith. 
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ROWLAND (David). Manual of the English Conbtitution. 

lu Rise, Growth, and I'reoent StACe. Post 6vo. lot. Gd. 

Laws of Nature the Foundation of Morals. Post 8vo. Gs. 

BOBSON (E. K.). School ARCiiiTrcrcnE. Being Practical Uc- 

ni«rkH rn tiic PUniiin;;. DcKt^^nin^. iWiildir.f;, itiitl FuruiKliing of 
SchooMtoiiNfH. With 30u IllusirAtiouii. Mcdiuin Svn. l>s. 

RUNDELL'S (Mrs.) Modern Domestic Cookery. Fcap. 8vo. Cs. 
BUXTON (Georoi P.). Travels in Mexico ; with Advcnturca 

among the Wild Tribes and Aoiiu&l« of the rr&iries and Kocky Moao- 

uiDH. PostSvo. 34. &f. 

ROBINSON (Kev. Dr.). Biblical I^cscarchcs in Palestine and the 

Adjacent l<«»,'io»>'».l'*^'^-S2- Map*. 3 Vein. 8vo. 42t. 

Physical Geography of the Holy Lund. Post 8vo, 

lOs. 6./. 

(Wm.) Alpine Fiowcrrt for Englibh Gardens. With 



7u ]lluKtrati<^nii. CiowiiSvn. IQs. 

Wild Gardens; or, our Groves and Shrubberies 



mude boMiitiful by the NAtur^lisatiuQ v( Hardy Exotic PiantA. %Vith 
FrontiMpiice. hmall Svo. t'^. 

ISub-Tropical Gardens ; or, Beauty of Form in the 

Flower (!ardpn. With Illustrations. Small bvo. 7s. 6d. 

SALE'S (Sir Koukrt) Brigade in AfTghanititan. With an Account of 
the Defence of Jellalabad. liy Krv. G. R. Glpio. Poit 8vo. If. 

6CHLIEMANN (Dr. IIknry). Troy .and Its Kcmains. A Narra- 

five of Res^arrhes and Uiscorerit's made on thn Site of Iliutu« and in 
tho Trnjan Piuia. With Maps, Vicas, and OOolUu^tratloaa. Medium 

Discoveries on the Site of Ancient Myccnoe. 

With inimcrcuH Illustrations, Pl.iiis. &c. Medium 8vo. [/»* Prei>*yrutioM, 

SCOTT (Sir G. G.). Secular and Domestic Architecture, Present 

and Future. 8vo. 9s, 
(Dkan) University Sermons. Post Svo. Ss. 6iL 

SHADOWS OF A SICK PiOOM. With a Preface by Canon 

LiDi»ON l6nio. 2.< &/. 
SHAH OF PEHSIA'S Diary during his Tour through Europe in 

1IU73. Translated from the Ori^iii.il. By .1. W. Rkuuokse. With 
Portrait and Cvlouted Title. Crown Svo. \2s. 

SCROPE (G. p.). Geology and Extinct Volcanoes of Central 

France. lUuAtration^. Medium 8vo. 30j. 
SMILES' (Samuel) British Engineers; from the Earliest Period 
to the d<>ath of the Stephen:ions. With Illuhtraiion». 5 Vols. Crowu 
Svo. 7s. 6d each. 

■ George and Robert Stephenson. Illustrations. Medium 

8to. 2lJ. 

Boulton and Watt Illustrations, Medium Svo. 21*. 

— — Life of a Scotch Naluralift (Thomas Edward). With 
Pottratt and IllaKtrAtioDS. Cro\iu 8vo. 1o« t^J. 

■ Huguenots in England and Ireland. Crown Svo. 7s. Cd, 

■ Self-Help. With Illustrations of Conduct and Perscver- 
•nce. Po«t Svo. 6«. Or in French. 5«. 

— — Character. A Sequel to " Self-Help." Poat Svo. Cs, 

TuRirr. A Book of Domestic Counsel. Post 8vo. Gt. 

— — - Indubtrial Biography; or, Iron Workers and Tool 

Makers. Pont 6vo. (a. 

'■ Boy's Voyage round the World. With Illustrations. 
foal tfro. 6i. 
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SMITH'S (Dr. AVxi.) Dictionary of the Bible; iU Antiqaides, 
Hio^mphf , Geography, aad Xatunl UUtory. lllu»tr4tIou<. S Vol*. 
Svo. loot. 

. Concise BiUIe Dictionar}*. With 300 Illu.str&tions. 

Medium 8vo. 21«. 

Smaller Bible Dictionary. With llluslrationa. Post 
8vo. 7*. /. 

Christian AntiquitiM. Compri^»iD5 the History, Iiutl- 



tiiiions, iiiul Anitiiuiiit'^ of titu CUriMtiau Chinch. With ihu*iUratioD«. 
Vol. 1. bvo. 31*. iii. 

Viio'^TAiihy, Literature, Sects, an«l Doctrines; 

ri->in th<) Times of the ApoMlo^ t«>tiic A-^ic of Cluirli-ma^r.e. Vul. 1. Svo. 
Atlas of Aucicut Geography — Biblical and Classical. 



Greek and Koman Antiquities. With i;00 Hlustra- 



tions. Modium 8vo. '^h^. 

Biofrraphy and Mythology. With 



€0J iSlascrations. 3 Vols. .Medium bvo. 4l. 4i 

Geo-raphy. 2 Vola. With 500 
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Itnen. l2mo. 3s. 6r 

Part II. A Reading Book. Containing 

Sh-rt Tales, Anecdo:es, Fables, Mythology, and Grecian History. 
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SPALDING'S (Captain) Talc of Frithiof. Translated .'rom the 

.'*'\Vc«Iir.ll of K.rlAS THi.NfB. IVst Svo. Is. dt. 
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Cbri*t'nn ChurcU from I"* K-.Mn«iatioii U the T.ve of tho I'Mtot-iut 
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AcccmIcm of Henry VII. to the Inatli of (;e«»rf;« II. Tout bvo. 7t.6J. 
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of JnUatCrsar to the i:>-rolutldn in l^iyi, ContiDiied dowb to 18Gd. 
Woodctjtt. Po«tbvo. 7# M. 

*•• Q.ie*tlon» ou the nb-.Tf Woik. 12mo. 2«. 

HISTORY OF FRANCE; from the F-.irlicn Tiroes 
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JiaviK. Wordcuta. lV««t 6vo. ft.Gd. 
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Po»t ero. 74. 6J. 

- LITERATURE. Bj T. B. Shaw, M.A. 

Pen Sto. 7». AT 
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AtljAD.isius." 8vo.' 

SYBEL (Vok) History of Europe during the French KcTolution, 

ITSO— ITOJ. 4 Vol*. 8vo. 4b>. 
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Including Observatiuus od tho Lioi'e Kemarkable lustanceti. Po»i bvo, 

lot. Gd. 
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Svo. 4:.«. 

TOCQUEVILLE'S State of Society in France before the Fevolut ion, 
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of Oriental Writers and Modem TiareU. With Map« ami SO riato. 
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THI MMMOWCN WILL H CHAKQCO 
AH OVCRDUC FCI IP THIS BOOK » 
NOT RfTUftMED TO THC LWfUflY OH 
OR aEFOfte THC LAST DATf STAHPIO 
HLOW. NOH-lteceiPT OF OVEMKIC 
HOTICC* DOH HOT EXEMPT THE 
•OMIOWEII FROM OVERDUE FEES. 




